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MOTI ONS OF PATRI CK KNOALTON:
(1) FOR LEAVE TO AMEND COMMVENTS AND FACTUAL
| NFORVATI ON | NCLUDED I N THE APPENDI X TO THE O C S
| NTERI M REPORT ON THE DEATH OF VI NCENT FOSTER
(2) UNSEAL COMMENTS AND FACTUAL | NFORMATI ON
PROPOSED TO BE AN APPENDI X TO THE O C S REPORT;
(3) COWEL THE O C TO PRODUCE GRAND JURY M NUTES;
(4) TO PRESENT EVI DENCE TO THE GRAND JURY
1. COMMVENTS AND FACTUAL | NFORMATI ON PROPCSED TO
BE AN APPENDI X TO THE O C S | NTERI M REPORT, AND
2.  GRAND JURY M NUTES

Patrick Knowlton respectfully prays that the Court
grant himleave to anmend the Comments and Fact ual
I nformation, attached as an appendix to the OC s interim
Report by Order entered Septenber 26, 1997, and to
substitute the enclosed Corments and Factual Information in
its place.

Because of the inpending expiration of the Ethics in
Governnment Act, and novant's right to pronptly di ssem nate

the information in the filing, novant respectfully requests



that the Court consider his notion to unseal it on an
expedi ted basis.

He al so respectfully asks this Court to conpel the OC
to produce certain grand jury mnutes, and to present to
the grand jurors (i) those mnutes and (ii) his proposed
comments and facts.

Movant's four notions are separate and i ndependent of
one another. The objects of all these notions are the sane
as the objects of the Act -- to ensure that:

(1) Justice is done;

(2) Justice appears to have been done;

(3) Those naned in a Report are afforded a neasure of

fai rness;

(4) Reports are full and conplete; and

(5) The I ndependent Counsel is accountable.



SUMVARY OF CONTENTS

(1) MOTION FOR LEAVE TO AMEND COMMVENTS AND FACTUAL
| NFORVATI ON | NCLUDED I N THE APPENDI X TO THE O C S
| NTERI M REPORT ON THE DEATH OF VI NCENT FOSTER. ...... 14

Summary: M. Knowl ton asks the Court for
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the Court to unseal his proposed comrents
and factual information. Myvant should be
afforded the right to publicly disclose
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The i npendi ng expiration of our Ethics in
Governnment Act is inportant to the public.
Movant has right to pronptly dissem nate
the facts in the filing, as well the fact
of his having sought redress in this
Court. He therefore respectfully requests
that the Court consider this notion on an
expedi ted basi s.

(rrr)y MOTION TO COWPEL THE QO C
TO PRODUCE GRAND JURY MNUTES. . ...................

Summary: Because of this Court's
extensive involvenent in and attention to
t he I ndependent Counsel's investigation
fromits inception until the present tine,
and because of its famliarity wth al

t he supporting docunents, this Court is in
t he best position to determ ne the
continuing need for grand jury secrecy and
therefore has jurisdiction to order the

di scl osure of grand jury testinony.

A grand jury witness has a general right to
the transcript of his ow grand jury testinony
when sought in connection with a judicial
proceedi ng. Mvant seeks his own m nutes for
his use in the prosecution of his civil suit,
and in connection with judicial proceedings
before this Court, as set forth in his notion
to present evidence to the grand jury.

G ven the Court's precedent in holding that it
has jurisdiction to order OCs to produce a

Wi tness's own grand jury testinony, this Court
has the power to order the production of the
grand jury testinony of others. Myvant seeks
the minutes of the testinony of others for his
use in the prosecution of his civil suit, and
in connection with judicial proceedings before
this Court, as set forth in his notion to
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(1'V) MOTION TO PRESENT EVI DENCE TO THE GRAND JURY

1.

2.

COMVENTS AND FACTUAL | NFORMATI ON PROPCSED TO

BE AN APPENDI X TO THE O C S | NTERI M REPORT, AND

GRAND JURY M NUTES. . ....... ... ... .. .

Summary: This Court is the proper forumin
which to litigate the proposed grand jury
action. The Act's borders on the scope,
duration, and exclusivity OF of the OC s
prosecutorial jurisdiction evidence
congressional intent to treat the OC s
jurisdiction as a single mandate, ongoing
until the O Cfiles its single, final
report. These provisions of the Act are
in sui generis and work in tandem The
O C s Foster death probe is not, under the
Act, cl osed.

M. Knowlton is a grand jury target of the
O C s ongoing, special, limted
jurisdiction. Mvant's proposed appendi x
proves the existence of an overall
conspiracy to obstruct justice in the
matter, proves the OC s participation in
that conspiracy, and proves its subsidiary
conspiracy to tanper with novant in
connection wth his grand jury appearance.
He prays that the Court order the O Cto
present to the grand jury his proposed
appendi x, together with its exhibits.

He al so asks that the Court order the O C
to present to the grand jury the mnutes
of his own grand jury testinony, as well
as the testinony of the park w tnesses who
vi ewed the body at Fort Marcy Park.
Movant's proposed appendi x proves that the
body site was tanpered with, and by whom
So does the 1994 to early 1995 grand jury
testinony of body site w tnesses, upon
information and belief.

Movant respectfully proffers authority for the
proposition that this Court has the power to
order this relief, and respectfully suggests
that the Court consider review ng the grand
jury mnutes in camera, and consider

60



appoi nting counsel to advise the grand jury of
its obligations and rights in this matter.

Conclusion: M. Know ton asks that the
grand jury see the grand jury m nutes

whet her or not the Court grants himthe
opportunity to see them Al the proposed
remedi es are i ndependent of one another.

The objects all the relief sought are the
sane as the objects of the Act -- to
ensure that:

(1) Justice is done;

(2) Justice appears to have been
done;
(3) Those named in a Report are
af forded a neasure of fairness;

(4) Reports are full and conplete;
and

(5) The I ndependent Counsel is
account abl e.



TABLE OF CONTENTS

(1) MOTION FOR LEAVE TO AMEND COMMENTS AND FACTUAL
| NFORVATI ON | NCLUDED I N THE APPENDI X TO THE O C S

| NTERI M REPORT ON THE DEATH OF VI NCENT FOSTER. .. .. .. 14
SUMYBI Y. . o e e e e 14
1. This Court may grant novant | eave to anmend
hi s Sept enber 23,1997 Conments and Fact ual
Information. ...... ... .. . . . . . . 14
2. The OC s interimReport is unknown to the Act. 15
3. Because the subject report unknown under the Act,

novant's rights herein cannot determ ned by

reference to any specific provision of the Act. 20
4, The handling of the report and the opportunity

for rebuttal are within the control and

di scretion

of the Court...... ... . . .. .. 20
5. Movant has standing to seek redress and

the notion is ripe........ .. ... . . . . . . ... 21
6. Movant has no renmedy at law. ................... 22
7. The renedy sought is in keeping with the Act's

| egi slative intent of protecting novant's rights

and affording hima neasure of fairness........ 22
8. Inclusion of the filing in the OC s appendi x

woul d further legislative intent by assuring that

the Report is full and conmplete................ 24
9. The redress sought would further the object of

the Act of ensuring that justice is done....... 25
Concl usi ON. .. ... 26

(1) MOTION TO UNSEAL COMMENTS AND FACTUAL | NFORVMATI ON

PROPOSED TO BE AN APPENDI X TO THE O C S REPORT. . ... 27
SUMYBI Y. . o e e e e 27
1. A denial of the relief sought would constitute a
prior restraint -- the First Amendnent requires
di sclosure of the filing....................... 27
a. The danage of the prior restraint bears on

news and conmentary on the adm nistration of

justice and public and congressional

interest in the reenactnent of the Ethics

in Government Act.............. ... ... ..... 30
b. The party opposing disclosure carries a

heavy burden of showi ng justification for

the inmposition of such a prior restraint..31



The conmon-law rul e presunptively allow ng public
access to Court documents requires disclosure of

movant's filing....... .. .. .. . . . . . . . . . 33

a. There is a strong presunption in favor of
public access to judicial records......... 33

b. The common-1| aw requires a bal ancing of the
public interest against argunents advanced
by the party opposing disclosure.......... 34

(1) The Justice Departnent's policy of
favori ng openness of judici al
proceedings is binding on the OC....35

(2) The vast majority of reports cited are
already in the public domain, and M.
Foster's death has been the subject of
media coverage. . ..., 36

(3) Those named in the filing would not be
unduly prejudiced by its public
dissemnation........................ 37

Personal privacy interest in non-disclosure, if
any, is outweighed by the public interest in the

adm nistration of justice...................... 38
This Court has the power to unseal............. 40
a. Unsealing falls within this Court's

supervi sory power over its own records

and files.... ... . .. . 40

b. Any supervisory power by the O C over the
Court's records and files raises a serious

separation-of-power issue................. 42
C. The relief sought is incidental to the

Court's power to receive comments and

factual information under 8 594(h)(2)..... 43

The Court nust unseal the filing or articulate
specific, conpelling reasons for denying the

public access to it......... ... ... ... ... ... . ... 44
The Act specifically authorizes this Court to
"all ow the disclosure of any... docunent,” and to

"di scl ose sufficient information about the issues

to permit the tiling of tinmely am cus curie

briefs". . 45

Unsealing is in keeping with the statutory

pur poses of the final Report of ensuring the

accountability of Independent Counsel, protecting

novant's rights and ensuring that justice is

doNne. . . 46

a. The purpose of the final Report procedure is
to ensure its accuracy and the
accountability of the Independent Counsel. 46



(1)

(V)

b. Unsealing the filing woul d ensure novant a

measure of fairness....................... 47
C. Justice cannot appear to have been done
unless it has been done................... 48
Conclusion. ..... ... .. 48
MOTI ON TO COWPEL THE QO C
TO PRODUCE GRAND JURY MNUTES. . ................... 50
SUMYBI Y. o o e e e e e 50
This Court has jurisdiction to i ssue an order
for disclosure of grand jury testinmony.............. 51
a. The Court in the best position to determ ne
the continuing need for grand jury
SECI BCY . & 51
b. This Court has jurisdiction to order the
rel ease of the grand jury mnutes......... 52
2. Movant's right to grand jury mnutes........... 52
a. Transcript of his own testinmony........... 52
b. Grand jury mnutes of other witnesses..... 55
Conclusion. ..... ... ... 59
MOTI ON TO PRESENT EVI DENCE TO THE GRAND JURY:
1. COMVENTS AND FACTUAL | NFORVATI ON PROPOSED TO
BE AN APPENDI X TO THE O C S FI NAL REPORT, AND
2. GRAND JURY MNUTES. . ...... ... .. . .. 60
SUNMITBI Y. o o oo e e e e e e e e 60
1. This Court is the proper forumin which
to litigate the proposed grand jury action and
the Act is sui generis................cvvv... 61
2. The OC s jurisdictionis limted.............. 62
a. Limted scope of the OC s jurisdiction...62
b. Limted duration of investigative
jurisdiction.......... ... .. . 63
C. Exclusivity. ... ... . 64
3. The O C s Foster death probe is open........... 64
4, Movant is a grand jury target of a
prosecutorial jurisdiction that is ongoing..... 65
a. Movant suffered witness tanpering in
connection wth his grand jury
appear anCe. . . ... 65
b. Movant is a grand jury target............. 66

5. The Court has the power to order that the
O C provide evidence of w tness tanpering and
obstruction of justice to the grand jury....... 67
Conclusion. ......... .. e 67



TABLE OF AUTHORI Tl ES

STATUTES

Ethics in Governnment Act:

28 U.S.C. 88 591-599. ... .. . . . 5
28 U S.C. 8 593(b)(3). . i e 11, 63
28 U S . C 8 593(0) vttt it et e 45
28 U.S.C. 8 593(h) ... i 46
28 U . S.C 8 594(f) .. i 36
28 U.S.C. 8 594(h) ... o 16, 17
28 U.S.C. 8 594(h) (1) ... e e 64
28 U S.C. 8§ 594(h)(1)(B).. v 15, 43
28 U.S.C. 8 594(h)(2). ... e 18, 21, 46
28 U .S.C 8 594(K) ..ot 25
28 U.S.C. 8 595(@)(2). .ttt e e 25
28 U S.C. §596(b)....... ... ... . ... 17, 22, 64, 66
28 U. . S.C 8 BO7. .. . e 65
28 U S. C 8 599. . .. 30
18 U.S.C 8 1512, .. 66
18 U.S.C 8 175, .. i 25
42 U .S.C 8 1985(2) . i ittt 53
Federal Rule of Civil Procedure 15(a)...................... 18
Federal Rule of Crimnal Procedure 6(€).................... 37

CASES

Departnent of Defense v. FLRA,
114 S. C. 1006, 1014 (1994). ... .. i 18

Connecticut Nat'l Bank v. Germain,
503 U. S 112 S. &. 1146, 1149 (1992).................. 18

Director, ONCP v. Greenwich Coll ari es,
114 S. Ct. 2251, 2255 (1994) ... . . . . . . . . 18

Lowy v. Texas A & M University System
117 F.3d 242 (5th Gr. 1997) ... .. . .. . . . ... 20

Van Le v. Five Fathons, Inc.,
792 F.Supp 372 (D.N.J. 1992) . ... . . . 21

United States v. Banks,
115 F. 3d 916, 918 (11th Cir. 1997)...... ... . . ... 21

Quarantino v. Tiffany & Co.,
71 F3d 58, 66 (2d Gir. 1995) ... ... .. . i 21

Schi avone v. Montuoro,
487 F. Supp. 66 (S.D.N. Y. 1984).. ... ... .. . . . e 22

-10 -



*Inre North, 10 F. 3rd 831, 835 (D.C. Cir.

1993) . ... 22, 24, 36, 37, 38, 42, 47, 68

*In re Seal ed Mbtion, 880 F.2d 1367, 1378 (D.C. Cir. 1989):

Act directs Court to protect rights of nanmed

Per SONS. . . e 23, 47, 55

ACt in SUi generis...........u ..

Act reauthorized after decision .......... .. .. .. .....

Comment proceedi ng

-8 594(h)(2) . v
-stens fromhazard to reputation................

-to ensure fairness and accuracy

of report. ... ... ... ... .. .. ... 22,
-to ensure accountability of

i ndependent counsel........................
-to ensure fairness and just

treatnment . ... .. . . . . . e 23,
-to protect rights of persons

naned in report.................... 22, 46,

Gand jury

-right to one's own grand jury

testinmony. ... ..
-Court in best position to determnne

the need for grand jury secrecy................

Handl i ng of the release and rebuttal of

report in control and discretion of Court............

FDI C v. Meyer,

114 S. Ct. 996, 1000 (1994) . ...

Bailey v. United States,

116 S. Ct. 501, 506 (1995)...... . i

Staples v. United States,

S. Ct. 1793, 1797 (1994) . . . . .

United States v. Mezzanatt o,

115 S, Ct. 797, 808 (1995) . ... i

Touche Ross & Co. v. Redington

442 U.S. 560, 578 (1979) . . . . e

Platt v. Union Pacific RR Co.,

99 U.S. 48, 58 (1879) . . . . . e

Fogerty v. Fantasy, Inc.,

114 S. Ct. 1023, 1033 (1994) . .o

* Cases on which nmovant principally relies

-11 -

47

47

49

61

59



Pavlic & Le Flore v. Marvel Entertai nment G oup,
493 U.S. 120, 126 (1989) . ... .. it 19

Rusello v. United States,
464 U.S. 16, 23 (1983) ... . it 19

Field v. Mans,
116 S. . 437, 442 (1995) ... . i 19

Central Bank of Denver, N A V.
First InterstateBank of Denver, N A,

114 S. C. 1439, 1452 (1994) . ... . . . i e 20
Hol der v. Hal |,

114 S. C. 2581, 2606 (1994)....... . . 20
Pi erce v. Underwood,

487 U.S. 552, 567 (1988) . ..... i 20
United States v. Sheffield Bd. of Commrs,

435 U.S. 110, 134 (1978). ... . . .. @ 20
North v. Wal sh,

656 F. Supp. 414 (D.D.C. 1987). ... .. i 21
The Washi ngt on Post v. Robi nson,

935 F.2d 282, 287 (D.C. Cir. 1991)........ ... 28
Ri chnond Newspapers, Inc. v. Virginia,

448 U.S. 555, 571-72 (1980). ... ..t 28
Ofutt v. United States, 348 U.S. 11, 14 (1954)............ 28

O egoni an Publishing Co. v. United States District Court,
920 F.2d. 1462, 1465 (9th Cr. 1990),
cert. denied, 501 U S 1210 (1991)........ ... .. ... 28

In re Washi ngt on Post Co.,
807 F.2d 383, 389-90 (4th Cir. 1986)............cuiu.... 28

d obe Newspaper Co. v. Superior Court,
457 U.S. 596, 606 (1982)......... 00 28, 29, 44

Press-Enterprise Co. v. Superior Court,
464 U.S. 501, 510 (1984) (Press-Enterprise |).......... 29, 45

Press-Enterprise Co. v. Superior Court,
478 U.S. 1, 10-11 (1986) (Press-Enterprise Il)......... 29, 44

Nebr aska Press Ass'n v. Stuart,
427 U.S. 539, 556 (1976)........ i 30, 31, 32

-12 -



Chi cago Council of Lawyers v. Bauer,

522 F.2d 242, 248 (7th Cr. 1975). ... ... . .. 31
Pittsburgh Press Co. v. Pittsburgh Comm ssion

on Human Rel ations, 413 U S. 376, 390 (1973)............... 31
Organi zation for a Better Austin v. Keefe,

402 U.S. 415, 419 (1971). ... . . . . .. . 32
New York Tinmes Co. v. United States,

403 U.S. 713, 714, . . . 32, 44
Bant am Books, Inc. v. Sullivan,

372 U.S. 58, 70 (1963) . ...t 32
CBS, Inc. v. Davis,

114 S, C. 912, 914-15 (1994) . ... .t 32
Ni xon v. Warner Communi cations, Inc.

435 U.S. 589, 597, 602 (1978)........ ..., 33, 34, 41
Near v. Mnnesota, 283 U S. 697, 717 (1931)................ 33

In re Application of National Broadcasting Co.,
653 F.2d 609, 612 (D.C. Cir. 1981)............ccvvuu... 33, 34

Johnson v. Greater Sout heast Community Hospital Corp.,
951 F.2d 1268, 1277-78 (D.C. Cir. 1997)................ 34, 45

Val | ey Broadcasting Co. v. United States District Court,
798 F.2d 1289, 1293, . . . . . 34

Rushford v. New Yorker Mgazine, |nc.,
846 F.2d 249, 253 (4th Cr. 1988)......... ... ... ... ... 34

Qutlaw v. U S. Departnment of the Arny,
815 F. Supp. 505 (D.D.C. 1993)........ 0. 38, 39

Stern v. FBIl,
737 F.2d 84, 92 (D.C. CGr. 1984).......... ... .. ... 39, 40

Dept. of Justice v. Reporters Conm,
489 U.S. 749, 789, 103 L.Ed. 744 (1989).................... 40

Chanbers v. NASCO, Inc.,
501 U.S. 32, 43 (1991) . ... . i 41

In re Pierce (Oivas Fee Application),
102 F.3d 1264 (D.C. Cir. 1996) ... ... 41

Morrison v. d son,
487 U.S. 654, 673-79 (1988)....... ... 42, 43




Mstretta v. United States,
488 U.S. 361, 409 (1989). ... ... i 42

Hayburn's Case,
2 U.S (2 Dall.) 408, 411, (1792). ... ... 43

d obe Newspaper Co. v. Superior Court,
457 U.S. 596, 606-07 (1982). ... ... i 53

New York Tines Co. v. Sullivan,
376 U.S. 254, 269-270. . . . . 48

John Hancock Mut. Ins. Co. v. Harris Trust & Sav. Bank,
114 S. C, 517, 523 (1993). ... .. i 48, 72

McCord v. Bail ey,
636 F.2d 606 (D.C. Gir. 1980)...... ... 53

Kush v. Rutl edge,
460 U.S. 719 (1983) . ..ottt 53

United States v. Rose,
215 F. 2d 617 (3rd Gr. 1954) .. ... .. . . . 56

nre Mller,

17 Fed. Cas. 295 (No. 9,552) (C.C.D. Ind. 1878)........... 70

In United States v. Cowan,
524 F. 2d 504, 513 (5th Gr. 1975) .. ... ... .. 70

SENATE REPCRTS
Senate Report 95-170, p. 70-71. ... . . . . . . . .. 21

Act of Dec. 15th 1987, Pub. L. No. 100-191,
1987 U S.C.C. A N (101 Stat. 1293) p. 2172...........c...... 25

FEDERAL REGULATI ONS

28 CFR § 603.1 (1993) . ..\ o ot 4
28 CF. R 8 16. .ot 25
28 CF.R 8 50. 00 v o et 35

THE COURT' S ORDERS

August 5, 1994 "Wiitewater" jurisdiction Oder.......... 5, 11
March 22, 1996 "Travelgate" jurisdiction Oder.............. 6
June 21, 1996 "Filegate" jurisdiction Oder................. 7

Orders re novant's notions: August 7, 1997;
August 20, 1997; Septenber 26, 1997; Septenber 30, 1997....12

-14 -



O C REPCRTS
Report on the Death
of Vincent Foster, Jr.......... ... ... 11, 15, 40

Report on the Death
of Vincent Foster, Jr.
Septenber 23, 1997 Appendi X.............. ... ... 3, 5 8, 11

Report of I|ndependent Counsel in In re Edwin Meese |11
(1988) (Div. No. 87-1); Final Report of the |ndependent
Counsel for lran/Contra Matters (1993) (Div. No. 86-6)...... 29

NEWBPAPER ARTI CLE
A. Evans-Pritchard, "Death in the Park: Is this
the killer?" London Sunday Tel egraph, Cct. 22, 1995...... 6, 67

MAGAZI NE ARTI CLES
M Isikoff, The Secret Life of Anbrose
Evans-Pritchard, Wekly Standard Magazi ne,

NOV. 24, 1997. . . . . . . e 12, 13

J. Cohen, Conspiracy Central,

Nati onal Revi ew Magazine, Nov. 25, 1997................... 13
CIVIL SU TS

Accuracy in Media, Incorporated v. National Park Service,
US District Court for the District of Col unbi a,
Cvil Action No. 97-021098 (FOA)......... ... ... ...... 25, 28

Accuracy in Media, Incorporated v. Federal Bureau of

I nvestigation,

US District Court for the District of Col unbia,

Gvil Action No. 97-02107 (FOA) ... ..ot 25

Alan J. Favish v. Ofice of |Independent Counsel,
USCA, 9th Cir., No. 98-55594 (FOA)......... ... ... . ... 25

Patri ck Knowton v. Robert Edwards et. al.,

US District Court for the District of Col unbi a,

Civil Action 96-2467 (42 U.S.C. § 1985(2)

obstruction of justice)......................... 9, 10, 25, 54

BOOKS
K. Harringer, |ndependent Justice, 1992.................... 31
A. Evans-Pritchard, The Secret Life of Bill dinton, 1997..57

M SCELLANEQUS
Affidavits. . .. .. 10, 55, 57

-15 -



Fact s
Patrick Knowlton ("nmovant”) was in Fort Marcy Park on

July 20, 1993.EI Exactly six nonths later, January 20,

! See Septenber 23, 1997 Appendix to Report on the Death of
Vi ncent Foster, Jr., pp. 1-2:

Facts. \While heading home in heavy traffic on the Ceorge
Washi ngton Menorial Parkway, and facing over a two hour
conmut e, Patrick Knowton pulled into Fort Marcy Park at
4:30 p.m on July 20th, 1993, to relieve hinself. Patrick
parked close to the main footpath entrance into the park
between the only two cars in the small parking |ot, which
were parked just four spaces apart.

To Patrick's left was parked an unoccupi ed m d-1980s rust-
brown four-door Honda sedan with Arkansas tags (closest to
the footpath entrance), and on his right was a | ate nodel
netal lic blue-gray sedan, backed into its parking space. A
man was seated in the driver's seat of the blue-gray sedan
Imedi ately after Patrick parked, the man | owered the
passenger side electric window and stared at him

menaci ngly. This unnerved Patrick as he exited his car.

As he started fromhis car toward the footpath, Patrick
heard t he bl ue-gray sedan's door open. Apprehensive,
Patrick wal ked to the sign bordering the footpath entrance
to the park and feigned to read its historical infornation
whil e nonchalantly glancing to his right to see if the man
was approaching. He saw the man | eaning on the roof of the
driver's side of his blue-gray sedan, watching him
intently. Patrick then cautiously proceeded 75 feet down
the footpath's left fork to the first large tree, in the
opposite direction fromwhich M. Foster's body was | ater
recover ed.

As he relieved hinself, Patrick heard the man cl ose his car
door. Because the foliage was dense, he couldn't see the
parking | ot and hoped the man wasn't approaching. As
Patrick wal ked back to the parking lot with a hei ghtened
sense of awareness, he scanned the | ot but did not see the
man. Patrick surm sed that the man had either gotten back
in his car or perhaps could even be crouching between the
brown Honda and Patrick's car preparing to attack him

In order to maintain his distance fromthe space between
the two cars until he | earned the nman's whereabouts,
Patrick wal ked directly toward the driver's side door of



1994, Attorney General Reno appoi nted Robert B. Fiske, Jr.,
to serve as regul atory I ndependent Counsel to investigate
"V\V‘litewater."EI

In April and May of 1994, nine nonths after his visit

to Fort Marcy park and three nonths into the Fi ske probe,

the brown Honda, and then around the back of it. As
Patrick reached the driver's side door of the brown Honda,
he | ooked through the window. He also |ooked into the back
seat as he wal ked the length of the car. He saw a dark
colored suit jacket draped over the driver's seat, a

bri efcase on the front passenger's seat, and two bottles of
wi ne cool er on the back seat. As he reached the back of

t he Honda, Patrick was relieved to see that the nan had
returned to his own vehicle. The man was still staring
fixedly at him

O the five things Patrick witnessed at the park ((1) the
man and his car, (2) the suit jacket, (3) the briefcase,
(4) the wine cooler, and (5) the m d-1980s Arkansas brown
Honda), the Honda itself is the nost relevant. It was not
M. Foster's car. Wen M. Foster's body was discovered
approxi mately 70 minutes after Patrick had left the park,
M. Foster had been dead for well over 70 m nutes. M.
Foster therefore could not have driven to the park in his
Honda, as clainmed in the governnent Reports on the death.

2 28 CFR 8§ 603.1 (1993): Wether there were viol ations of
crimnal lawrelating to the Cintons' "relationship wth:
(1) Madi son Guaranty Savi ngs and Loan Associ ation; (2)
Whi t ewat er Devel opnent Corporation; or (3) Capital
Managenent Services."



FBI Agent Law ence Monroe intervi ewed m)vant.EI

On August 5, 1994, shortly after the reenactnent of
the Ethics in Governnent ActE]("Act"), this Court appointed
M. Starr to serve as statutory |Independent Counsel and set
his initial jurisdiction to investigate "V\hitewater."EI

Expansions of the OC s jurisdiction include what is known

: See Id. p. 3
Monr oe subsequently wote in his reports of those
interviews that Patrick "identified this particular vehicle
[ Honda] as a 1988-1990...," and that Patrick "reiterated
his description of this Honda as a 1988-1990." This

informati on was fal se and known to be false.

And see id. p. 3 fn. 2

Monroe tried for hours to get Patrick to admt that the
Foster's 1989 silver-gray Honda "coul d have been" the car
Patrick saw. Patrick steadfastly responded, "No,"
repeating the description he had provided to the Park
Police by tel ephone. Monroe falsified his interview
report, witing that Patrick had "identified" the Honda as
a "1988-1990," despite the fact that during his second FB
interview, Patrick had picked out the sane col or he had
seen on the md-1980s Honda fromthe "browns" section of
the car color panels in the FBI |aboratory, and that col or
corresponded to one available only on 1983 and 1984 Hondas.

4 Et hics in Government Act of 1978, As Anended, 28 U.S.C. §8§
591-599 (1994).

5 This Court's Order entered August 5, 1994:

"...[Whether any individuals or entities have
conmtted a violation of any federal crimnal |aw
other than a Cass B or C m sdeneanor or infraction,
relating in any way to Janmes B. MDougal 's, President
WilliamJefferson Cinton's, or Ms. Hillary Rodham
Cinton's relationships with Madi son Guaranty Savi ngs
& Loan Associ ation, \Witewater Devel opnent

Cor poration, or Capital Mnagenent Services, |nc.



as "Travel gat e"EI and "Fil egate. 47
Fourteen nonths into the O C s probe, on Tuesday,

COct ober 22, 1995, the London Sunday Tel egraph appeared on

U S. Newsstands. Anbrose Evans-Pritchard' s article, "Death
inthe Park: Is this the killer?" subtitled, "Foster
mystery: a key witness ignored by the FBI reveals the
face," quoted novant as having said that agent Monroe's
reports of his interviews with novant contai ned an
"outright lie." It reported that "Starr's investigators

have never tal ked to Knowton. The federal grand jury has

6 The Court's Order entered March 22, 1996:

...[T]he investigative and prosecutorial jurisdiction
of | ndependent Counsel Kenneth W Starr be expanded to
i nvestigate whether any violations of federal crimnal
| aw were conmtted by WIliam David Watkins, fornmer
Assistant to the President for Managenent and

Adm ni stration, in connection with his Decenber 1993
intervieww th the General Accounting Ofice
concerning the firing of the Wite House Travel Ofice
enpl oyees and to determ ne whether prosecution is

war r ant ed. . .

7 The Court's Order entered June 21, 1996:

...[T]he investigative and prosecutorial jurisdiction
of | ndependent Counsel Kenneth W Starr be expanded to
i nvestigate whether any violations of federal crimnal
law. .. committed by Anthony Marceca... relating to
requests made by the Wiite House between Decenber 1993
and February 1994 to the Federal Bureau of

I nvestigation for background investigation reports and
materials...



Bl

never sumoned himto give sworn testinony..."

Two days | ater, COctober 24, 1995, the London Sunday

Tel egraph appeared on US newsstands. That same day, the

O C prepared a subpoena for novant's grand jury appearance.

8 Anbrose Evans-Pritchard, Death in the Park: Is this the
killer?" Subtitle: Foster mystery: a key w tness ignored
by the FBI reveals the face." London Sunday Tel egraph,
Cctober 22, 1995:

When the Sunday Tel egraph showed hi m police judicial
summari es of his testinony - which he had not seen -
he was stunned, saying his statements have been
falsified...

The other [car in the parking lot of Fort Marcy ParKk]
was a blue sedan, possibly a Japanese nmake. There
was a man in his twenties sitting inside it with a
mani cured appearance. He |lowered his wi ndow and gave
Know ton a threatening |ook...

Hi s FBI statenent says that Know ton "coul d not
further identify this individual and stated that he
woul d be unable to recognize himin the future."

"That's an outright lie," he said, angrily. "Il want
it on the record that | never said that. | told them
I could pick himout of a line-up." The Sunday

Tel egraph asked if he would be willing to help with an
artist's sketch of the suspect. He agreed... The
sketch above was drawn by an experienced police
artist...

Know ton's statenment says that the bl ue sedan had
Virginia |license plates. "That's not true," he said.

They showed hi ma photograph of... a Honda with

Foster's Arkansas nunber plates. It was a newer nodel
Honda, with a gloss paint, fancy wheels, and a dent in
the back -- a totally different car. "They went over
it about 20 tines, telling ne that this was Foster's
car," said Knowton. "But | was quite adanmant about
it. | sawwhat | saw, and | wasn't going to change ny
story."

Starr's investigators have never talked to Know ton
The federal grand jury has never sunmoned himto give
sworn testinony...



Two days after that, Thursday, COctober 26, 1995, Russel
Bransford, an FBlI agent who had been detailed to the Fiske
probe, served the subpoena. That day, 13 nen harassed
novant. It continued into the follow ng day, so that at

| east 25 nmen har assed m)vant.EI

° See Septenber 23, 1997 Appendix to the O C s Report on the
Death of Vincent Foster, Jr., p. 3-4:

Begi nni ng that sane day he was subpoenaed, and
continuing into the foll owing day, Patrick was
harassed by at | east 25 nmen. The intinidation began
at around 7:20 p.m, when Patrick and his girlfriend,
Kat hy, wal ked fromhis honme in the Foggy Bottom

nei ghborhood to the Dupont G rcle neighborhood, and
back. During that tinme, eleven or nore nen wal ked
towards him or cane at himfrom behind. Each man
directed a constant threatening glare into Patrick's
eyes.

Most of these incidents happened in a rapid and
coordi nat ed fashion, so that before one man departed,
anot her was approaching. It is difficult to convey
the cumul ative effect on the target of this technique
of intimdation. Kathy, a Ph.D. consultant and
educator, stated in her affidavit that at one point
she had to "struggle to keep fromcrying" ™ and that
she "had never wi tnessed anything like this before or
since. It was intentional, coordinated, intimdating,
and extrenely unnerving."

Experts tell us that the technique is known to federal
intelligence and investigative agencies, and that its
obj ects were twofold: (i) to intimdate and warn
Patrick in connection with his grand jury testinony;
and failing that, (ii) to destabilize him and
discredit his testinony before the grand jury.

Ild. p. 4 fn. 4. Kathy struggled to maintain her
conmposure when she and Patrick began to cross
Connecticut Avenue to escape fromthe sixth, seventh
and ei ghth nmen, whereupon they noticed the ninth man
standing on the corner of R Street and Connecti cut
Avenue, awaiting their approach while staring directly
at Patrick.



On Monday, COctober 30, four days after the harassnent
began and three days after the O C and FBI received act ual
notice of it, Agent Russell Bransford agreed to visit
Plaintiff. The facts of Bransford' s visit that day give
rise to the reasonable inference of his participation in

the conspiracy, as alleged in novant's civil suit.EEI

10 Patrick Knowton v. Robert Edwards et. al., USDC DC, CA
96- 2467:

155. On Monday, Cctober 30, 1995 at around noon,
four days after the harassnent began, and three days
after the O C and FBI received actual notice of it,
BRANSFORD finally tel ephoned Plaintiff and agreed to
visit Plaintiff later that day. Plaintiff asked that
BRANSFORD call Plaintiff in advance of his visit so
Plaintiff's lawer could be present... BRANSFORD
reluctantly agreed...

156. That afternoon, BRANSFORD called fromhis
car tel ephone while parked in front of Plaintiff's
buil ding... BRANSFORD again tried to talk Plaintiff
out of having counsel [again]...

158. In violation of his agreenment to wait
fifteen mnutes for the arrival of Plaintiff's
counsel, BRANSFORD arrived at Plaintiff's door two or
three mnutes |ater

159. ...BRANSFORD unbuttoned his suit jacket to
di spl ay his weapon, and, during their conversation,
BRANSFORD grinned at Plaintiff as if he knew exactly
what had happened to Plaintiff. BRANSFORD..
expl ai ned that he had been detailed to the Fiske
probe, that he had been "kept on" by M. Starr's
office...***

161. BRANSFORD s efforts in twice trying to talk
Plaintiff out of having counsel be present, and
BRANSFORD S twi ce disregarding his agreenent to |et
Plaintiff contact counsel in advance of his arrival to
interview Plaintiff, were intended to give Defendant
BRANSFORD t he opportunity to further intimidate and
cause Plaintiff enotional distress unhindered by the
presence of counsel.



On Novenber 1, 1995, novant testified before the grand
jury. His experience there is also recounted in his civil

suitE](and Affidavits attached hereto).

1 Patri ck Knowlton v. Robert Edwards et. al., USDC DC, CA
96- 2467:

162. On Wednesday, Novenber 1, 1995, Plaintiff
testified before the District of Colunbia federa
Whitewater grand jury investigating the death of
deputy White House counsel Vincent Foster...

163. When Plaintiff testified on Novenber 1,
1995, deputy | ndependent Counsel failed to introduced
hi nsel f, sat behind Plaintiff and passed notes to the
associ ate | ndependent Counsel, who questioned him
while resting his head on his hand, as if Plaintiff's
testinmony was little nore than an annoyance.

164. During two and a-hal f-hours of testinony,
Counsel asked Plaintiff about what occurred at Fort
Marcy Park and his prior statenents to MONRCE for
about an hour. During this time, Counsel referred to
MONROE' s fal se statenents in his reports of interviews
with Plaintiff as "alleged msquotes,” and referred to
t he overwhel mi ng canpaign of intimdation that
Plaintiff had just suffered as the "all eged
harassnent . "

165. During the balance of the tinme, associate
| ndependent Counsel insinuated that Plaintiff was a
liar, a honbsexual, and a publicity hound...

166. Wien Plaintiff demanded to know who had
sent agent BRANSFORD to his home on Cctober 30, 1995,
deputy | ndependent Counsel, seated behind Plaintiff,
spoke for the first and only tine, "W sent
BRANSFORD. "

167. Towards the end of his appearance before
the grand jury, associate |ndependent Counsel asked
Plaintiff to step out of the roomso that Counsel
coul d ask the grand jurors whether they had any
questions for Plaintiff. Wen Plaintiff returned,
associ ate | ndependent Counsel asked Plaintiff, anong
ot her things, whether the suspicious acting man in the
park talked to Plaintiff, passed hima note,
confronted Plaintiff in any way or pointed a gun at

-10 -



On July 15, 1997, five days before the fourth

anniversary of M. Foster's death, the OCTfiled with the

Court

Jr.

its interimReport on the Death of Vincent W Foster,

(conduct ed under "other allegations” clause of the

Court's CrderE]or the Act's definition of the scope of

A Cs' jurisdictionE%. On July 29, 1997, novant filed a

12

13

Plaintiff. Counsel then asked Plaintiff a question
that was coarse, insulting, injurious, hurtful,

of fensive, and outrageous. Plaintiff was appall ed.
Counsel then followed up by asking Plaintiff why he
called the police and did not wait for the police to
call him and sarcastically if he came forward because
he is a "good citizen" and a "Good Sanmaritan."

The | ndependent Counsel shall have jurisdiction and
authority to investigate other allegations or evidence
of violation of any federal crininal |aw other than
C ass B or C misdeneanor or infraction, by any person
devel oped during the |Independent Counsel's
investigation referred to above and connected with or
arising out of that investigation.

(enphasi s suppli ed)

See 28. U.S.C. 8 593 (b)(3): Scope of prosecutorial
jurisdiction:

In defining the i ndependent counsel's prosecutorial
jurisdiction, the division of the court shall assure
that the independent counsel has adequate authority to
fully investigate the subject natter with respect to
which the Attorney General has requested the
appoi nt mnent of the independent counsel, and all
matters related to that subject matter. Such
jurisdiction shall also include the authority to

i nvestigate and prosecute federal crines, other than
those classified as Cass B or C nisdeneanors or
infractions, that may arise out of the investigation
or prosecution of the matter with respect to which the
Attorney General's request was nade, including
perjury, obstruction of justice, destruction of

evi dence, and intimdation of w tnesses.

(enphasi s suppli ed)

-11 -



Motion for the Division of the Court to furnish him
rel evant portions of the OC s Foster death Report, and to
i ncl ude Comrents and Factual Information in its Appendi X,
w th an appendix.EI The Court and the parties responded to
nmovant ' s request.EI

Ei ghty-si x days after its having been filed, on
Cct ober 10, 1997, this Court ordered that the OC s Foster
death Report be released to the public, inclusive of its
appendi Xx.

On Novenber 24, 1997, six weeks after the rel ease of
the OC s Foster death Report inclusive of its appendix
designed to protect novant's reputation, a book review

entitled The Secret Life of Anmbrose Evans-Pritchard,

14 Two Vol ume Appendi x, including, inter alia, 113 exhibits

supporting Second Anmended Conplaint (Know ton v. Edwards
et. al., CA 96-2467 (42 U S.C. 8§ 1985(2)) (Conspiracy to
interfere with CGvil Rights)): A Proof of Facts
Alleged... C. Proof of Plaintiff's Mental Stability; D
Proof of the Conspiracy alleged: (a) The initial FBI

i nvestigation; (b) The U S. Park Police investigation; (c)
Civilian vehicles in the Fort Marcy | ot when authorities
arrived; (d) The gun; (e) Qher forensic evidence; (f)
Depression; (g) Oher evidence of an FBI cover-up.

15 (1) August 7, 1997, O der "that the Independent Counsel
respond to the nmotion within 5 business days;" (2) August
14, 1997, O C response with passages referring to novant
and apprising Court of no objection to review of passages;
(3) August 20, 1997, Ordered that rel evant passages
avail able; (4) Septenber 23, 1997, 20-page Comments and
Factual Information; (5) Septenber 26, Order that O C
i ncl ude submi ssion in Appendi x; (6) Septenber 29, AC
Motion for the Court to Reconsider; and (7) Septenber 30,
Order denying notion to reconsider.

-12 -



witten by Mchael |sikoff, appeared in the Wekly Standard

Magazine. In it, Isikoff referred to novant as a
"borderline psychotic."":EI
Anot her book review, Conspiracy Central, appeared the

next day, Novenber 25, 1997, in the National Review

Nhgazine.E] By Jacob Cohen, it too slandered novant:

16 M chael |sikoff, The Secret Life of Anbrose
Evans-Pritchard, Wekly Standard Magazi ne, Nov. 24, 1997:

Evans-Pritchards' work, such as it is, consists of
little nmore than wild flights of conspiratorial fancy
coupl ed with outrageous and whol Iy uncorroborat ed

al l egations offered up by his "sources" - largely a
collection of oddballs... and borderline psychotics.
* * *

Patrick Knowl ton, a construction worker who stopped to
urinate at Fort Marcy Park on the afternoon of Vince
Foster's death and -- here's the key part -- recalls
seeing a nysterious "H spanic-1ooking" man |ingering
around the parking lot. No sooner has Evans-Pritchard
popped this bonbshell in the Tel egraph than, Know ton
reports, nenacing-1looking men in business suits begin
followng himand staring really hard at him..

* * *
But for the nonent | prefer nmy own conspiracy theory:
Evans-Pritchard doesn't believe a word he has
witten... designed to discredit critics of the
dinton Wite House by making them | ook Iike a bunch
of blithering idiots.

1 J. Cohen, Conspiracy Central, National Review Magazine,
Novenber 25, 1997:

...Patrick Knowl ton, who clains that he came to the

park at 4:30 on the afternoon of July 20 to relieve

himsel f, and at that tinme saw in the parking lot a

brown Honda with Arkansas pl ates..
* * *

He insists that a very sinister-Iooking nan was

hovering around the parking | ot and nay have nonitored

his peeing... Knowlton seens to have a penchant for
seeing the sinister in the glances of those he
meets... Msterious cars follow him he says.
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Mysterious cars follow him he says... Carefully
organi zed teans of nen constantly pass himand
his girlfriend on the streets, giving themvery
menaci ng stares... during every wal k Know ton
takes, so that any experinmental stroll wll

reveal them

(1) MOTION FOR LEAVE TO AMEND COMMVENTS AND FACTUAL
| NFORMATI ON | NCLUDED I N THE APPENDI X TO THE O C S
| NTERI M REPORT ON THE DEATH OF VI NCENT FOSTER

Summary: M. Knowl ton asks the Court for |eave
to anend his Comments and Factual |nformation
included in the Appendix to the OC s interim
Report, released in Cctober of 1997, and to
substitute the encl osed subm ssion for the one
included by this Court's Order of Septenber 26,
1997. The O C s reliance on 8 594 in filing its
interim as opposed to a "final," Report, was in
error. The OC s interimReport is unknown to
the Act and this Court therefore need adjudicate
novant's rights under the Act. The relief sought
is in keeping with all purposes of the Act.

1. This Court may grant novant |eave to amend his
Sept enber 23, 1997 Comments and Factual Information. This
Court's order that nmovant's factual information and
coments be appended to the OC s interimFoster death
Report was in keeping the purpose of the Act of the
protection of those named in the Report. The coment
proceeding "stens fromthe hazard to the reputation...” In

re Seal ed Motion, 880 F.2d 1367, 1378 (D.C. G r. 1989).

Carefully organi zed teans of nmen constantly pass him
and his girlfriend on the streets, giving themvery

menaci ng stares... Apparently, they are present
during every wal k Know ton takes, so that any
experinmental stroll will reveal them One wonders, is

there a school that teaches federal agents this
met hodol ogy of intimdation?
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The inclusion of novant's subm ssion in the O C s appendi x
did not, however, adequately protect his reputation in
accordance with the Act, as is evident fromprint appearing
after the release of the OC s Foster death report. G ven
the facts of the intimdation novant reports to have
suffered, there are only two conclusions to be drawn.
Either he is a liar or nentally unbal anced or there exists
a conspiracy to cover up the facts of M. Foster's death.
Movant's filing proves the cover-up and he should presently
be afforded redress under the Act.

2. The OC s interimReport is unknown to the Act.
The O Cclains to have filed its July 15, 1997 report in
accordance with 28 U S.C. § 594( h),m however, 28 U.S.C. §
594(h) recognizes only a "final"™ report, not an "interint
report or its equivalent. 8 594(h)(1)(B) provides that
"before the term nation of the independent counsel's office

under section 596(b), [the Independent Counsel shall] file

18 See Report on the Death of Vincent Foster, Jr., p. 1:

In accordance with 28 U. S.C. 8§ 594(h), the Ofice pf

I ndependent Counsel In re: Mdison Guaranty Savings &
Loan Association (the AOC) files this sunmary report
on the 1993 death of Deputy White House Counsel

Vi ncent W Foster, Jr.
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a final report with the division of the court..."E] See

al so the discussion of 8 594(h)(2) "final" report conment

proceeding in In re Seal ed thion,E]SSO F.2d 1367, D.C

Cir. 1989. The OC nust file one "final" report describing

19 § 594(h) Reports by independent counsel --
(1) Required reports -An i ndependent counsel shall***
(B) before the ternination of the
i ndependent counsel's office under
section 596(b), file a final report
with the division of the court, setting
forth fully and conpletely a description of
the work of the independent counsel
i ncluding the disposition of all cases
brought. (enphasis supplied)
(2) Disclosure of information in reports -
The division of the court nmay release to the
Congress, the public, or any appropriate person,
such portions of a report nmade under this
subsection as the division of the court considers
appropriate. The division of the court may nake
any portion of the final report filed under
paragraph (1) (B) available to any i ndividual
nanmed in such report for the purposes of
receiving within a tinme limt set by the division
of the court any comments or factual infornmation
that such individual may subnmit. Such conments
and factual information, in whole or in part,
may, in the discretion of the division of the
court, be included as an appendix to such fina
report. (enphasis supplied)

20 In re Sealed Motion, 880 F.2d 1367, 1368 (D.C. Cir
1989): The | ndependent Counsel Reauthorization Act...
specifically enpowered this division of the court... to

ensure that individuals 'nanmed’ in a final report...";
[T]he court may, in its discretion, find to be appropriate
for inclusion in an appendix to a final report upon its

release.” Id. at 1369; "Congress created the comrent
proceeding in an effort to ensure fairness and accuracy in
the final report... This authority vested in the special

court provides a highly desirable check on what woul d

ot herwi se all ow an i ndependent counsel to file an unbridled
final report.” 1d. at 1370; "[E]xclusive jurisdiction over
grand jury mnutes where the division of the court finds it
appropriate to protect the rights of any individual naned
inafinal report.” Id. at 1374.
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its work "fully and conpletely” under 8 594(h)(1), "before
term nation" under § 596(b)(1).E]

The O Cis bound by the Act as witten. It is not
free to interpret the Act's reference to a final report as

nmeaning an interimreport, even under the present

21 28 U.S.C. § 596. Renoval of independent counsel
termnation of office
8§ 596(b) Terni nation of office --

(D) Ternmi nation by action of independent
counsel. An office of independent counse
shall term nate when --

(A) the independent counsel notifies the
Attorney Ceneral that the investigation
of all matters within the prosecutorial
jurisdiction of such independent
counsel or accepted by such
i ndependent counsel under section
594(e), and any resulting
prosecutions, have been conpl eted or
so substantially conpleted that it
woul d be appropriate for the Departnent
of Justice to conplete such
i nvestigations and prosecutions; and

(B) the independent counsel files a final
report in conpliance with section
594(h) (1) (B) (enphasis supplied)

And see, § 594 (h) Reports by independent counsel --

(1) Required reports -- An independent counse
shal | - -

(A file with the division of the court,
with respect to the 6-nonth period
begi nning on the date of his or her
appoi ntnment, and with respect to each
6-nmonth period thereafter until the
of fice of that independent counse
termnates, a report which expl ains
maj or expenses, and sumrarizes al
ot her expenses, incurred by that office
during the 6-nonth period with respect
to which the report is filed, and the
estimates future expenses of that
of fice; (enphasis supplied)
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circunstance -- where the OC and the Court has treated the
interimreport as having given those naned in it rights
under 28 U.S.C. § 594(h)(2).

The Suprene Court recognizes "the cannon of
construction that instructs that '"a legislature is presuned

to have used no superfluous words.'" Bailey v. United

States, 116 S. C. 501, 507 (1995) (quoting Platt v. Union

Pacific RR Co., 99 U S 48, 58 (1879). The Suprene Court

has "'stated tine and tine again that courts nust presune

that a legislature says in a statute what it nmeans and

means what it says. Department of Defense v. FLRA, 114

S. C. 1006, 1014 (1994), quoting Connecticut Nat'|l Bank v.

Germain, 503 U.S. = 112 S. C. 1146, 1149 (1992).EZI

"*The ultimte question is one of congressional intent, not
one of whether this Court thinks it can inprove upon the
statutory schene that Congress enacted into law.'" United

States v. Mezzanatto, 115 S. C. 797, 808 (1995) (Souter,

22 See also Director, OMP v. Greenwich Collaries, 114 S. .
2251, 2255 (1994) (Were a statutory termis undefined, the
Court's "task is to construe it in accord with its ordinary
or natural nmeaning"); FDIC v. Meyer, 114 S. C. 996, 1000
(1994) ("In the absence of... a definition, we construe a
statutory termin accordance with its ordinary or natura
nmeaning"); Bailey v. United States, 116 S. C. 501, 506
(1995) (A word in a statute "nust be given its 'ordinary or

natural neaning..."); Staples v. United States, S. C
1793, 1797 (1994) (The | anguage of the statute [is] the
starting place in our inquiry...").
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J. dissenting) (quoting Touche Ross & Co. v. Redington, 442

U.S. 560, 578 (1979).H

Congress omtted the term"final" in section
594(h) (1), which requires the independent counsel to file
with the Court every six nonths "a report which identifies
and expl ains nmaj or expenses."” "[Where Congress includes
particul ar | anguage in one section of a statute but omts
it in another section of the sane Act, it is generally
presuned that Congress acts intentionally and purposely in

the disparate inclusion or exclusion.” Rusello v. United

States, 464 U. S. 16, 23 (1983), quoted in Field v. Mans,

116 S. C. 437, 442 (1995).
Congress reenacted the Act in 1994, subsequent to this

Court's decisions inIn re Sealed Mtion, 880 F.2d 1367

(D.C. Gr. 1989) and In re North, 10 F. 3rd 831, 835 (D.C

Cir. 1993), interpreting parties' rights under 8 594(h)(2)
upon the filing of a final Report. Congress reenacted §
594(h)(2) wi thout anmendnent. "Wen Congress reenacts

| anguage that has been given a consistent judicial
construction, we often adhere to that construction in

interpreting the reenacted statutory |anguage.” Central

23 See al so Fogerty v. Fantasy, Inc., 114 S. Q. 1023, 1033
(1994) (Thomas, J. dissenting), quoting Pavlic & Le Flore v.
Marvel Entertai nment Group, 493 U S. 120, 126 (1989) ("Qur task
is to apply the text, not to inprove upon it.").
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Bank of Denver, N A v. First Interstate Bank of Denver,

NA, 114 S. Ct. 1439, 1452 (1994). %

3. Because the subject report unknown under the Act,
novant's rights herein cannot determ ned by reference to
any specific provision of the Act. The provisions of
anal ogous federal court rules is instructive, such as
Federal Rule of G vil Procedure 15(a): "[L]eave [to anend]
shall be freely given when justice so requires."E] Justice
requires that the public have the opportunity to review
novant's filing. |If novant's anended filing is substituted
for the one submtted on Septenber 23, 1997, it would

forever be accessible to any Anerican from any governnment

24 See al so Holder v. Hall, 114 S. . 2581, 2606 (1994)
(Thomas, J. concurring), quoting Pierce v. Underwood, 487
U S. 552, 567 (1988) ("[We generally will assune that
reenact ment of specific statutory language is intended to
include a 'settled judicial interpretation' of that
 anguage."); id. at 2627 (separate opinion of Stevens, J.),
quoting United States v. Sheffield Bd. of Conmirs, 435 U. S
110, 134 (1978) ("'Wen a Congress that re-enacts a statute
voices its approval of an admi nistrative or other
interpretation thereof, Congress is treated as having
adopted that interpretation, and this Court is bound
thereby.'").

25 See, e.g., Lowy v. Texas A & M University System 117 F.3d
242 (5th Gr. 1997) (FRCP 15(a) creates "strong
presunption” in favor of permitting amendnent).
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printing office. Like parties in a civil suit, the OC
woul d not be unfairly prejudiced thereby.Ea
4. The handling of the report and the opportunity
for rebuttal are within the control and discretion of the
Court. "Congress 'directed the court to take 'appropriate
steps to protect the rights of any individual named in the
report." S. Rep. No. 95-170, at 70-71. 'Thus, the handling
of the report, its release and the opportunity for rebuttal
are within the control and discretion of the court."" In

re Seal ed Motion, 880 F.2d 1367, 1375 (D.C. Cir. 1989).

5. Movant has standing to seek redress and the
notion is ripe. Because on Septenber 26, 1997 this Court
ordered the O Cto include novant's Septenber 23 subm ssion
inits Appendix to its interimReport, under the doctrine
of "law of the case,” novant has standing to seek redress
under 28 U.S.C. 8 594(h)(2). Movant seeks redress under
the Act presently because the injury to his reputation has

accrued. Cf. North v. Walsh, 656 F. Supp. 414 (D.D.C.

26 See Van Le v. Five Fathons, Inc., 792 F.Supp 372 (D.N.J.
992) (opponent of proposed FRCP 15(a) anendnent carries
burden of clearly establishing futility); United States v.
Banks, 115 F.3d 916, 918 (11th G r. 1997) (unfair prejudice
can be lack of notice to opposing party or sone other
denial of a fair opportunity to defend); Quarantino v.
Tiffany & Co., 71 F3d 58, 66 (2d Cr. 1995) ("Leave is
normal |y granted, especially when the opposing party is not
prejudiced.").
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1987), holding insufficient hardship to warrant
anticipatory judicial relief.

6. Movant has no renedy at |aw. Movant has no
renmedy at law for injury to his reputation causally rel ated

to the subject investigation. (See Schiavone v. Montuoro,

487 F. Supp. 66 (S.D. N Y. 1984), dism ssing defamation
action against United States attorneys for the publication
of a letter requesting that the Attorney GCeneral
i nvestigate under the Act.)

7. The renedy sought is in keeping with the Act's
| egi slative intent of protecting novant's rights and

affording hima neasure of fairness. This Court inlInre

North, 10 F. 3rd 831, 835 (D.C. Cir. 1993) noted that one
of the purposes of the section was to "to afford a neasure
of fairness to persons nentioned in the report... [who] nmay
submt 'comments and factual information' that the court
may include as an appendix to the report. 28 U S.C. §
594(h)(2)."

"Congress created the comment proceeding in an effort
to ensure fairness and accuracy in the final report of a
"truly independent special prosecutor.' To this end, the
Act also vests jurisdiction in this division of the court
"to make such orders as are appropriate to protect the

rights of any individual naned in such [Independent
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Counsel] report..." Section 594(h)(2)." 1In re Sealed

Motion, 880 F.2d 1367, 1370 (D.C. Cr. 1989). Moyvant seeks
an appropriate order to protect his rights.

The Act requires that the Court "exercise its judicial
discretion, to ensure that individuals 'nanmed' in a final
report... are treated fairly and justly... [and]

"directs' the court to protect the rights" of any such

i ndi vi dual . In re Sealed Motion at 1368-1369:

Congress provi ded special procedures... to ensure
fairness to the targets of such investigations and to
t hose touched by investigations... The legislative
hi story of the Act denonstrates that Congress

appreci ated the uni que nature of the I ndependent
Counsel office it created and the dangersEjhe | aw
posed to all touched by an investigation.

21 See also In re Sealed Motion at 1368-1369:

The | ndependent Counsel Reauthorization Act of 1987, 28

U S C 8§ 591 et. seq., and its predecessors have
specifically enpowered this division of the court, in the
exercise of its judicial discretion, to ensure that

i ndividuals "named" in a final report of an independent
counsel 's investigation of high governnment officials are
treated fairly and justly... Specifically, the Act
specially "directs" the court to protect the rights of any
"individual naned" in the report. To this end, 28 U S.C. §
594 (h)(2) provides: "The division of the court shall make
such orders as are appropriate to protect the rights of any

i ndi vidual named in such [final] reports.” The legislative
hi story of the Ethics in Governnent Act, supra, enphasize
this duty.

And see Id. at 1374:

In addition to the specific provision of the Act, the
entire legislative history of the Ethics in Governnent Act
i ndi cates, as above stated, that Congress was very

cogni zant of the necessity of protecting the rights of

i ndi vidual s naned in an i ndependent counsel report.
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8. Inclusion of the filing in the OC s appendi x
woul d further legislative intent by assuring that the

Report is full and conplete. This Court inlIn re North, 10

F. 3rd 831, 835 (D.C. Cir. 1993) also noted that one of the
pur poses of the section was to "[t]o assure that the report
is full and conplete...” "Congress viewed the report as a
"very inportant’' nmeans to insure the accountability of a

speci al prosecutor.”™ 1In re Sealed Mtion at 1370.

The statutory "conment proceeding” is also designed to
assure the public of the accuracy of the Independent
Counsel's final report. "The court finds it inportant as
to the wtness... the governnent and the public that he be
gi ven every reasonabl e opportunity to ensure the accuracy
of the Independent Counsel's Report as to himand his
conduct." 1d. at 1369.

This Court observed the that the purpose of the
| ndependent Counsel's final report is to ensure his

accountability, five years after its In re Seal ed Mtion

deci si on. In re North at 1241:

[ T] he purpose of the Final Report is to "ensure the
accountability" of the Independent Counsel to the
governnent and the public. S. Rep. No. 170, 95th
Cong. 2d Sess. 70-71. The American public is
particularly entitled to this accountability where the
subj ect of the investigation and the investigation
itself have been w dely publicized of |ong duration
and expense... it is in the national interest that the
public, its representatives in the political branches,
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and its surrogates in the nedia have as full an access
to the fruits of the investigation as possible...

9. The redress sought would further the object of
the Act of ensuring that justice is done. The Act is
designed to ensure that justice is done. Significant
evi dence of a cover-up is in the public domain and nore
will be rel eased.&d Here, the FBI failed to initially
assunme primary jurisdiction in the caseld and the aCs
probe is the third FBI investigation into the case.
Congress cauti oned agai nst such an appearance of conflict
of interest.

Because i ndependent counsels are appointed to handl e

politically sensitive investigations for the primary

pur pose of avoiding any appearance of partiality or
bias, it is particularly inportant that they and their

i nvestigations be above any suschion or allegation
regarding conflict of interest.

28 See 28 U.S. C. 88 594(k) and 595(a)(2); 5 U.S.C. 8§ 552; 28
CF.R 8§ 16. Freedomof Information lawsuits in this
matter now pendi ng include: Accuracy in Media,

I ncorporated v. National Park Service, US District Court
for the District of Colunbia, Cvil Action No. 97-021098;
Accuracy in Media, Incorporated v. Federal Bureau of

I nvestigation, US District Court for the District of
Colunmbia, Gvil Action No. 97-02107; and Alan J. Favish v.
O fice of Independent Counsel, USCA, 9th Cr., No. 98-55594
(clai m ng exenption based on ongoi ng i nvestigation).

And Patrick Knowton v. Robert Edwards et. al., US District
Court for the District of Colunbia, Cvil Action No. 96-
2467 (42 U.S.C. § 1985(2)).

29 See investigations mandated by 18 U.S.C. § 1751,
Presidential and Presidential staff assassinations

30 Act of Dec. 15th 1987, Pub. L. No. 100-191, 1987
USCCAN (101 Stat. 1293) p. 2172.
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Concl usi on

Movant did the right thing by calling the US Park
Police in July of 1993 -— consistent with his understandi ng
of his duties as a good citizen. He was |ater harassed and
intimdated to set himup to | ook delusional, during which
time the O C and FBI ignored his pleas for help, until FBI
Agent Bransford visited his hone and further intim dated
him Because he continued to tell the truth, including the
truth of the bizarre harassnent he suffered, he was
di scredi ted.

Because the O C s interimReport is unknown to the
Act, novant's rights cannot be determ ned by reference to
any specific provision of the Act. Anal ogous federal court
rules are instructive. Like parties in a civil suit, the
O C woul d not be unfairly prejudiced should novant be
afforded | eave to anend his filing. The redress sought is
in keeping with the Act's legislative intent of protecting
novant's rights by affording hima neasure of fairness and
in assuring that the Report is full and conplete. Justice,
the overall object of the Act, would be served thereby.
The filing proves the cover-up. The Act permts redress.

WHEREFORE, Patrick Knowl ton respectfully noves the
Court for |eave to anmend his previous subm ssion included

as an appendix to the OC s interimReport, and to
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substitute the enclosed comments and factual information
for the one attached by order of Septenber 26, 1997, and to
Order the OCto notify the US Governnment Printing Ofice
of the substitution.

(1) MOTION TO UNSEAL COVMENTS AND FACTUAL | NFORVATI ON
PROPOSED TO BE AN APPENDI X TO THE O C S REPCORT

Summary: M. Knowl ton respectfully noves the Court to
unseal his proposed comments and factual information.
Movant shoul d be afforded the right to publicly

di sclose the facts in the filing, as well as his
havi ng sought redress in this Court (except for those
matters regarding the grand jury). The conmon | aw,
the First Amendnent to the Constitution, and the
traditional practice of this Court supports the relief
requested. Personal privacy interest in non-

di sclosure, if any, is outweighed by the public
interest in the adm nistration of justice. The Act
specifically authorizes this Court to "allow the

di scl osure of any... docunent” and to "di scl ose
sufficient information about the issues to permt the
filing of timely amcus curie briefs.” Unsealing is

in keeping with the statutory purpose of the Act of
ensuring that justice is done. The inpending
expiration of our Ethics in Governnent Act is
inmportant to the public. Movant has right to pronptly
dissem nate the facts in the filing, as well the fact
of his having sought redress in this Court. Mvant
therefore respectfully requests that the Court
consider this notion on an expedited basis.

1. A denial of the relief sought would constitute a
prior restraint -- the First Amendnent requires
di sclosure of the filing

The First Amendnent to the Constitution nmandates

public disclosure of novant's filing. The First Amendnent

"guarantees the press and the public a general right of
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access to court proceedi ngs and court docunents unl ess
there are conpelling reasons denonstrating why it cannot be

observed."” The Washi ngton Post v. Robinson, 935 F.2d 282,

287 (D.C. Gir. 1991).E

The Suprenme Court has recognized that, "[t]o work
effectively, it is inportant that society's crimnal
process 'satisfy the appearance of justice,' and the
appearance of justice can best be provided by allow ng

people to observe it." Ri chnond Newspapers, Inc. v.

Virginia, 448 U. S. 555, 571-72 (1980) (quoting Ofutt v.

United States, 348 U.S. 11, 14 (1954)). Indeed, affording

public access to crimnal proceedings "plays a particularly
significant role in the functioning of... the governnent as
a whole," serving as an indi spensabl e "check” on the

judicial process. d obe Newspaper Co. v. Superior Court,

457 U. S. 596, 606 (1982). Wiere the governnent "attenpts
to deny the right of access in order to prohibit disclosure

of sensitive information, it nmust be shown that the deni al

sl See al so, Oregoni an Publishing Co. v. United States

District Court, 920 F.2d. 1462, 1465 (9th G r. 1990) ("Under the
first anendnent, the press and the public have presuned right of
access to court proceedi ngs and docunents"), cert. denied, 501

U S. 1210 (1991); In re Washington Post Co., 807 F.2d 383, 389-90
(4th GCir. 1986) (holding that First Amendnent right of access
applies to docunents submitted in connection with crimnal

pr oceedi ngs) .
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iI's necessitated by a conpelling governnental interest.”
Id.

There is a strong historical tradition in this country
of providing public access to pleadings and court
docunents, and that weighs heavily in favor of disclosure.
The First Anendnent establishes a "presunption of openness”
of judicial proceedings that can only be overcone by
denonstration of "an overriding interest based on findings

that closure is essential to preserve higher values."

Press-Enterprise Co. v. Superior Court, 464 U. S. 501, 510

(1984) .k

This Court's unsealing of the OC s Report on M.
Foster's death, inclusive of its appendi x, was in keeping
with the Court's tradition of making I ndependent Counsel s’

reports publicly available.EEI

32 See al so, Press-Enterprise Co. v. Superior Court, 478 U.S.
1, 10-11 (1986) ("Press Enterprise II") (traditional public
access to certain pre-indictrment proceedings is question rel evant
to First Amendnent issue).

33 See, e.gd., Report of Independent Counsel in In re Edwin
Meese |1l (1988) (Div. No. 87-1); Final Report of the
I ndependent Counsel for Iran/Contra Matters (1993) (Div.
No. 86-6). In its Decenber 3, 1993 Menorandum concerni ng
the rel ease of the Iran/ Contra |Independent Counsel's
report, for exanple, this Court observed that "the
Iran/contra I nvestigati on has been the occasi on of nassive
nmedi a coverage and public debate. The Court not only
"considers [it] appropriate,' but in the public interest
that as full a disclosure as possible be nade of the Final
Report..." Mem At 3 (D.C. Cir. Dec. 3, 1993.).
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In sum records of judicial proceedings and docunents
filed with courts are presunptively open to the public, and
only a strong, affirmative showi ng would permt the Court
to close off the public fromaccess to its judiciary.

a. The damage of the prior restraint bears on
news and conmentary on the adm nistration of
justice and public and congressional
interest in the reenactnment of the Ethics in
Gover nnent Act

"A prior restraint... by definition, has an innmediate
and irreversible sanction. |If it can be said that a threat
of a crimnal or civil sanctions after publication 'chills’

speech, a prior restraint 'freezes' it at least for a

time." Nebraska Press Ass'n, 427 U.S. at 559. And, "[t]he

damage can be particularly great when the prior restraint
falls upon the conmunication of news and comnmentary on
current events." Id.

The Ethics in Governnent Act of 1978, As Anended, has
a five-year "sunset." The current provisions, reauthorized
and anended by the |Independent Counsel Reauthorization Act
of 1994, P.L. 103-270, June 30, 1994, will expire on June
30, 1999, unless reaut hori zed. B4

The issue has a way of going away for five years at a

time. What happens at reauthorization will depend on
t he experience of the five years in between. What

34 28 U S.C. § 599.
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happens in theEHast year before reauthorization is the
key to it all.

| f unseal ed, the public will have the opportunity to
review it prior to the expiration of the Act.

b. The party opposing disclosure carries a
heavy burden of show ng justification for
the inmposition of such a prior restraint

The denial of nobvant his request to publish specific,
truthful facts lawfully in his possession would constitute
a "prior restraint."E] Such a prior restraint, prohibiting
novant fromrevealing to the public his having sought
redress in this Court, violates the Constitution. The
Suprenme Court has made clear that "prior restraints on
speech and publication are the nost serious and the | east

tol erabl e infringenment on First Amendnent rights.”

Nebraska Press Ass'n, 427 U. S. at 559. Indeed, "a prior

restraint on publication [is]... one of the npst

35 Remarks of Mary Gerwin, counsel to the Senate Subconmittee
for Oversight of Governnment Managenent. K. Harringer,
I ndependent Justice, 1992, p. 90.

36 See Nebraska Press Ass'n v. Stuart, 427 U S. 539, 556
(1976); Chicago Council of Lawyers v. Bauer, 522 F.2d 242,
248 (7th Gr. 1975); Pittsburgh Press Co. v. Pittsburgh
Conmi ssi on on Human Rel ations, 413 U.S. 376, 390 (1973)
(The "special vice of a prior restraint is that

comuni cation will be suppressed... before an adequate
determ nation that it is unprotected by the First
Amendnent . ") .
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extraordi nary renedi es known to our jurisprudence." 1d. at
562.

The Suprene Court has therefore repeatedly invalidated
prior restraints in a variety of contexts.E] The Gover nnent

"thus carries a heavy burden of showing justification for

the inposition of such a restraint.” Oganization for a

Better Austin v. Keefe, 402 U S. 415, 419 (1971). The

"heavy burden"” of rebutting the "heavy presunption” agai nst
the constitutionality of the prior restraint against novant
cannot be satisfied in this case. This Court's rule of all

subm ssions being filed under seal does not present the

37 See, e.g., New York Tines Co. v. United States, 403 U.S.
713, 714, quoting Bantam Books, Inc. v. Sullivan, 372 U S. 58, 70
(1963) (A prior restraint bears "a heavy presunption against its
constitutional validity," (invalidating prior restraint of
publication of massive amounts of classified national security
information,); Nebraska Press Ass'n, 427 U S. at 569-70
(invalidating prior restraint of pretrial publicity in a crimnal
case); CBS, Inc. v. Davis, 114 S. C. 912, 914-15 (1994)
(invalidating a prior restraint of a news broadcast where the
subj ect of the broadcast clained that the videotape was "obtai ned
t hrough cal cul at ed m sdeeds):

Nor is the prior restraint doctrine inapplicable
because the vi deot ape was obtai ned through "cal cul at ed
m sdeeds" of CBS. In New York Tinmes Co., the Court
refused suppression publication of papers stolen from
the Pentagon by a third party. Subsequent civil or
crimnal proceedings, rather than prior restraints,
ordinarily are the appropriate sanctions for cal cul ated
def amati on or other m sdeeds in the First Amendnent
cont ext .
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sort of "exceptional case" that arguably mght justify a
prior restraint in extrene circumstances.EgI
2. The common-|aw rul e presunptively allow ng public
access to Court docunents requires disclosure of

nmovant's filing

a. There is a strong presunption in favor of
public access to judicial records

As the Suprenme Court recognized in N xon v. arner

Communi cations, Inc., 435 U. S. 589, 597, 602 (1978) it "is

clear that the courts of this country recogni ze a genera
right to inspect public records and docunents i ncl udi ng
judicial records and docunents,” and that there is a
"presunption... in favor of access to judicial records."

I ndeed, the D.C. Circuit has found "the existence of
the comon |aw right to inspect and copy judicial records

[to be] indisputable.” In re Application of National

38 See, e.d., Near v. Mnnesota, 283 U. S. 697, 717 (1931),
observing that prior restraints are permssible "only in
exceptional cases," and giving us as an exanple a restraint to
limt publication of battle plans during wartine.
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Broadcasting Co., 653 F.2d 609, 612 (D.C. Cr. 1981).5]

This "precious"” and "fundanental comon |aw right,"
"'serves the inportant function of ensuring the integrity
of judicial proceedings in particular and of the | aw
enforcement process nore generally.'" 1d. at 612, 613
(citation omtted).

b. The conmon-1| aw requires a bal anci ng of the
public interest against argunents advanced
by the party opposing discl osure

The common-| aw access rule requires the courts to
engage in a balancing test, "weighing the interests

advanced by the parties in light of the public interest and

the duty of the courts.”™ N xon v. Warner Conmmuni cati ons,

Inc., 435 U.S. at 602. 1In applying this test, the courts
nmust take into account the "presunption... in favor of
access to judicial records,” the "increnental gain in

public understanding”" that would result from disclosure,

39 See al so Johnson v. Greater Southeast Community Hospita
Corp., 951 F.2d 1268, 1277-78 (D.C. Gr. 1997) (recognizing
that the comon-law creates a "strong presunption in favor
of public access to judicial proceedings" and that the
party seeking to seal records is obligated "to cone forward
with specific reasons why the record, or any part thereof,
shoul d remai n under seal.") And see Valley Broadcasting
Co. v. United States District Court, 798 F.2d 1289, 1293
(recogni zing that the press "enjoys a conmon-law right to
copy and inspect judicial records"); Rushford v. New Yorker

Magazine, Inc., 846 F.2d 249, 253 (4th Cr. 1988)
(recogni zi ng that conmon-| aw presunpti on of access can be
rebutted only "if countervailing interests heavily outweigh
the public interests in access").
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and any countervailing argunents advanced by the party
opposi ng disclosure. I|d.

Application of the conmon-| aw bal anci ng test here
denonstrates that novant's filing should be unseal ed. The
subject matter of the filing concerns highly publicized,
pressing issues of nmajor public inportance — allegations
concerning the suspicious death of a deputy Wite House
counsel. Moreover, it is especially inportant to rel ease
the filing to protect the integrity of the |Independent
Counsel process.

(1) The Justice Departnent's policy of
favori ng openness of judicial
proceedings is binding on the OC

Furthernore, as a nmatter of policy, Justice Departnent
regul ati ons provide: "Because of the vital public interest
in open judicial proceedings, the Governnent has a general
overriding affirmative duty to oppose closure. There is...
a strong presunption agai nst closing proceedi ngs or
portions thereof, and the Departnent of Justice foresees
very few cases in which closure would be warranted." 28
C.F.R 8§ 50.9. This Justice Departnment policy favoring
openness of judicial proceedings is binding on the OC.

"An | ndependent Counsel shall, except where not possible,

conply with the witten or other established policies of
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the Departnent of Justice respecting enforcenent of the
crimnal laws." 28 U S.C. 8§ 594(f).
(2) The vast majority of reports cited are
already in the public domain, and M.
Foster's death has been the subject
nmedi a cover age
Al nmost all of the exhibits cited in the subject filing
are to testinony and reports drawn fromthousands of pages
of the underlying governnent investigative record which
al ready been released to the public. These records include
reports of various kinds, testinony, depositions, FBlI and
Park Police witness interview reports, photographs,
| aboratory reports, investigators' nenos, and handwitten
not es.
By any neasure, the volune of news reports, analysis,
and comrentary about M. Foster's death underm nes any
argunent that the filing nust remain secret. Like the

Iran/contra affair, there has been "massive nedi a coverage

and public debate.”™ In re North, 16 F. 3d 1234 (D.C. Cir.

1994) .

[ T] he court should weigh factors such as [1] whet her
the subjects of the investigations have al ready been
di sclosed to the public; [2] whether the subjects do
not object to the filings being released to the
public; [3] whether the filings contain information
which is already publicly known; and [4] whether the
court filings consist of legal or factual rulings in a
case which should be publicly avail able to understand
the court's rules and precedents or to foll ow

devel opnents in a particular matter. Sen. Rep. No.
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123, 100th Cong. 1st Sess. 21 (1987), reprinted in
1987 U.S.C.C A N 2150, 2170.

1d. at 1237.

"Third - whether the filings contain information which
is already publicly known - this is a factor which wei ghs
nost strongly in favor of release. Not only is the
information widely known, it is wdely known incorrectly."
Id. at 1240. So too here.

(3) Those named in the filing would not be
unduly prejudiced by its public
di ssem nati on

The subject filing contains no grand jury information
subject to secrecy restrictions of Federal Rule of Crim nal
Procedure 6(e). It also does not include any reference to
the existence of notions regarding grand jury matters,
ot her than the notion seeking the production of novant's
own grand jury m nutes.

Al though it does set forth facts fromwhich the reader
may infer crimnal activity fromunindicted persons, that
ci rcunst ance does not justify withholding the fact that it
has been filed with this Court. This Court ordered the
public release of the final report of Iran/Contra
| ndependent Counsel Law ence E. Wl sh even though that
report was filled with grand jury material and "rife with

accusations of guilt of crimnal conduct agai nst persons
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never indicted or convicted." Inre North, 16 F.3d at

1238.

This Court in North held that the Iran/Contra final
Report should be released in its entirety in part because
the material had already received public dissem nation
through interimreports to Congress that were made public

and "nedi a accounts,” and therefore had "lost its protected
character." 1d. at 1244-45.
Because novant is not an official, his filing cannot

give the inpression that the views expressed therein are

the sane as the views of this Court. Cf. In re North, 16

F.3d at 1239: "In short, the [final] Report will not bear
the inmprimatur of the Court, nor is it issued under this
Court's aegis."
3. Personal privacy interest in non-disclosure, if
any, is outweighed by the public interest in the

adm ni stration of justice

In Qutlaw v. U. S. Departnent of the Arny, 815 F. Supp.

505 (D.D.C. 1993), a FOA suit where plaintiff sought

rel ease of five death scene photographs, the arny declined
rel ease "on the grounds that rel ease of such phot ographs,

depicting the deceased... could constitute an unwarranted
i nvasi on of the personal privacy of the victims famly

menbers.” (at 506).
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Judge Oberdorfer disagreed:

| ndeed, if the prosecution had wi shed to put the

phot ographs into evidence at the 1967 trial, it is
nost unlikely that the prosecution woul d have
considered, or had any duty to consider, the privacy
interest of the decedent's then surviving famly...

On the other hand, there is an obvious public interest
in the disclosure as a check on the adm nistration of
justice by the United States Arny. As our Court of
Appeal s has stated, this court nmnust:

first determ ne whether their disclosure would
conprom se a substantial, as opposed to a de

m nimus, privacy interest. |If no significant
privacy interest is inplicated..., FO A demands
di sclosure.... If, on the other hand, a

substantial privacy interest is at stake, then
[the court] nust weigh that privacy interest in
non-di scl osure against the public interest in the
rel ease of the records in order to determ ne

whet her, on bal ance, disclosure would work a
clearly unwarranted invasion of personal privacy.

The Court concluded that "even if it were" a
substantial privacy interest, "that privacy interest is
out wei ghed by the public interest in the contribution to
the adm nistration of justice... that disclosure could
effect.” Id.

In Stern v. FBI, 737 F.2d 84, 92 (D.C. Cr. 1984), a

FO A suit where plaintiff sought the rel ease of the
identities of three FBI enployees investigated in
connection with possible cover-up of illegal FB
surveillance activities, this circuit upheld the district
court's order that the FBI enployee who had know ngly

participated in the cover-up be identified. The court
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noted that "[t]he activity under investigation constituted
potential violations of federal crimnal |aws prohibiting
the obstruction of justice," (id. at 90) and observed that
"the public nmay have an interest in knowi ng that a
governnent investigating itself is conprehensive, that the

report of an investigation released publicly is accurate,

and that any disciplinary nmeasures inposed are adequat e,
and that those who are accountable are dealt wth in an
appropriate manner." (enphasis supplied) (Id. at 92).
Moreover, the O C has no right to assert the privacy
interests of others. "[BJoth the conmmon |aw and the
literal understandings of privacy enconpass the
individual's control of information concerning his or her

person.” Dept. of Justice v. Reporters Conm, 489 U. S

749, 789, 103 L.Ed. 744 (1989).

Addi tionally, because the OC s Report on the Death of

Vincent W Foster, Jr. was released to the public on

Oct ober 10, 1997, the release of the filing will not

interfere with the OC s investigation

4, This Court has the power to unseal
a. Unsealing falls within this Court's
supervi sory power over its own records and
files

This Court needs no affirmative grant of authority

fromthe Executive or Legislative Branches to allow public
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access to judicial records and files. "'It has |ong been
understood that '[c]ertain inplied powers must necessarily
result to our Courts of justice fromthe nature of their
institution, powers which cannot be dispensed with in a
Court, because they are necessary to the exercise of al

others.'" Chanbers v. NASCO Inc., 501 U S 32, 43 (1991).

One such "inplied power” is the inherent authority of

courts over their own files. "Every court has supervisory
power over its own records and files..." N xon, 435 U S
at 598.

In denying a notion to file a fee application under

seal under the Ethics in Governnent Act, this Court in

re Pierce (Adivas Fee Application), 102 F.3d 1264 (D.C

Cir. 1996), observed the public's need to understand the
reasons for the court's actions.

The court's practice has been to nmake fee applications
publicly available so that the public may understand
the reasons for the court's disbursenment of (often

| arge anounts of) public funds to soneone who was

i nvestigated by an independent counsel . Cf. Press-
Enterprise Co. v. Superior Court, 478 U S. 1, 8, 106
S.&. 2735, 2740, 92 L.Ed. 2d 1 (1986) (noting that in
deci ding whether there is a right of public access to
crimnal proceedings, courts consider whether the

pl ace and process have historically been open to the
public and whether public access plays a significant
role in the functioning of the proceedi ng); Wshi ngton

Post v. Robinson, 935 F.2d 282, 288 (D.C. Gr. 1991)
(sane).
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b. Any supervi sory power by the O C over the
Court's records and files raises a serious
separ at i on- of - power issue
Nei t her of the other two Branches may exercise power
over this Court's determ nations regarding access to the
Court's files. Unlike the act of appointing i ndependent
counsel s, which involves the exercise of this Court's power

under the Appointnments C ause of Article Il of the

Constitution, see generally Mrrison v. O son, 487 U. S

654, 673-79 (1988), this Court's resolution of a notion
seeki ng public disclosure of docunments that have been filed
with it is a case or controversy that requires the exercise
of the Court's Article I'll "judicial power"” -- this Court's
deci sion whether to release final report of |ndependent
Counsel is "a genuine case or controversy between the

novants and the | ndependent Counsel,” and therefore

"constitute[s] a judicial proceeding.” In re North, 16

F.3d 1234, 1244 (D.C. Gr. 1994).

No Branch is permtted to possess directly or
indirectly, an overruling influence over the others in the

adm nistration of their respective powers.” Mstretta v.

United States, 488 U. S. 361, 409 (1989) (quoting The

Federalist No. 48, at 332 (J. Cook ed. 1961) (Madison)).
Thus, it would raise serious separation-of-powers questions

for this Court to cede its inherent judicial power to
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unseal its own files to the Executive Branch. "Allow ng
revision and control"™ by the Executive Branch of the
judgments of Article Ill courts would be "radically
i nconsi stent with the i ndependence of that judicial power

which is vested in the courts.” Hayburn's Case, 2 U S (2

Dall.) 408, 411, (1792). This Court possesses anple
authority to grant the public imedi ate access to the
entire filing.
C. The relief sought is incidental to the
Court's power to receive conments and
factual information under 8§ 594(h)(2)
Just as the power to defi ne,BI expand,IZI and cl arinyI
t he i ndependent counsel's jurisdiction is incidental to the
Court's power to appoint under 8§ 593(b)(1), unsealing is

incidental to the court's power to receive final reports

under § 594(h) (1) (B).

40 In response to the argument "that the Division's
Appoi nt nents C ause powers do not enconpass the power to
define the independent counsel's jurisdiction," the court
in Mrrison v. Oson, 487 U. S. 654, held that because this
duty is "related to the factual circunstances that gave
rise to the... request for the appointnent of the
i ndependent counsel ," it is incidental to its power to
appoint. (ld. at 679).

41 That reasoning also applied to the Court's "authority to
expand the jurisdiction of the counsel upon request of the
Attorney General under § 593(c)(2)" (ld., note 17).

42 Additionally, the court held that this Court's "power to
"reinterpret' or clarify the original grant nay be seen as
incidental to the court's referral power." (ld. at 685,
note 22).
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5. The Court nust unseal the filing or articulate
specific, conpelling reasons for denying the
public access to it

The American people are entitled to know whet her the

| ndependent Counsel has conplied with his mandate. It is
i npossi ble to square keeping the existence of the subject

filing secret wwth the fundanental notions of a free and

open society. Press-Enterprise Il, 464 U S. at 510.

"Where... the State attenpts to deny the right of
access in order to prohibit disclosure of sensitive
information, it nust be shown that the denial is
necessitated by a conpelling governnental interest, and is

narromy tailored to serve that interest.” @ obe Newspaper

Co. v. Superior Court, 457 U. S. 596, 606-07 (1982). "In no

event may nere concl usions be sufficient: for if the
Executive Branch seeks judicial aid in preventing
publication, it nust inevitably submt the basis upon which
that aid is sought to scrutiny by the judiciary.” New York

Times Co. v. United States, 403 U. S. 713, 727 (1971).

The D.C. Grcuit has adopted simlar requirenents.
Courts nust "articulate the precise reasons why" sealing of
record is appropriate and ensure that "sealing order is...
no broader than is necessary to protect those specific

interests identified as in need of protection.” Johnson v.
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G eater Sout heast Community Hospital Corp., 951 F.2d 1268,

1277-78 (D.C. Gir. 1997) .k

Even if the Court determ nes not to unseal the
conplete filing, the common-law and First Anendnent rights
of access to judicial records require the Court at least to
i ssue specific and detailed findings explaining why any
portion of it nust remain secret.

6. The Act specifically authorizes this Court to

"all ow the disclosure of any... docunent,” and to
"di scl ose sufficient information about the issues
to permit the tiling of tinmely am cus curie
briefs"

The facts set forth in novant's filing is of
extraordinary public inportance. The adm nistration of
justice, particularly on the eve the expiration of our
Ethics in Governnment Act, works in favor of disclosure.

The Act specifically provides that this Court may all ow
di scl osure of any docunent filed with it. 28 U S.C 8§
593(9):

Di scl osure of information. -- The division of the

court may, subject to section 594(h)(2), allowthe

di scl osure of any notification, application, or any

ot her docunent, material, or nenorandum supplied to
the division of this chapter.

43 See al so Press-Enterprise Co. 464 U.S. 501, 510 (1984),
hol di ng that the "presunpti on of openness” of judicial proceeding
can be overcone only by an overriding interest and requiring that
interest to be articulated with findings specific enough for a
review ng court to determ ne whether the closure order was
properly entered.
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Movant's filings present significant |egal issues.
QO her parties may want to submt their views to the Court
on the relief he seeks, but will be unable to do so w thout
timely unsealing. The Act provides for this circunstance
and specifically enpowers the Court to disclose to
facilitate the filing of tinmely amcus curie briefs.
28 U.S.C. 8§ 593(h):
Am cus curie briefs. -- Wen presented with
significant |egal issues, the division of the court
may di scl ose sufficient information about the issues
to permt the filing of tinely am cus curie briefs.
7. Unsealing is in keeping with the statutory
pur poses of the final Report of ensuring the
accountability of Independent Counsel, protecting
novant's rights and ensuring that justice is done
"Congress created the comment proceeding in an effort
to ensure fairness and accuracy in the final report of a
"truly independent special prosecutor.' To this end, the
Act also vests jurisdiction in this division to the court
"to make such orders as are appropriate to protect the

rights of any individual naned in such [Independent

Counsel] report..." Section 594(h)(2)." 1In re Sealed

Motion, 880 F.2d 1367, 1370 (D.C. Cir. 1989).
a. The purpose of the final Report procedure is
to ensure its accuracy and the
accountability of the |Independent Counsel

"Congress viewed the report as a 'very inportant’

means to insure the accountability of a speci al
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prosecutor."” Id. The statutory reporting procedure is

designed to, inter alia, assure the public of the accuracy

of the Independent Counsel's final report. "The court
finds it inportant as to the witness... the governnent and
the public that he be given every reasonable opportunity to
ensure the accuracy of the |Independent Counsel's Report as
to himand his conduct.” Id. at 1369.

This Court again observed the that the purpose of the
| ndependent Counsel's final Report is to ensure his

accountability, five years after its In re Seal ed Mtion

deci si on. In re North at 1241:

[ T] he purpose of the Final Report is to "ensure the
accountability" of the Independent Counsel to the
government and the public. S. Rep. No. 170, 95th
Cong. 2d Sess. 70-71. The Anerican public is
particularly entitled to this accountability where the
subj ect of the investigation and the investigation
itself have been w dely publicized of |ong duration
and expense... it is in the national interest that the
public, its representatives in the political branches,
and its surrogates in the nedia have as full an access
to the fruits of the investigation as possible...

b. Unsealing the filing woul d ensure novant a
measure of fairness

"The | ndependent Counsel Act contains a speci al
provi si on which enpowers the court to 'make such orders as
are appropriate to protect the rights of any i ndividual
naned in such (the I ndependent Counsel's) report...' 28

US. C 8594(h)(2)." Inre Sealed Motion at 1374. The Act
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requires that the Court "exercise of its judicial

di scretion, to ensure that individuals 'named’ in a final
report... are treated fairly and justly... [and] 'directs
the court to protect the rights” of any such individual.

Id. at 1368-1369:

Congress provided special procedures... to ensure
fairness to the targets of such investigations and to
t hose touched by investigations... The legislative

hi story of the Act denonstrates that Congress
appreci ated the uni que nature of the I ndependent
Counsel office it created and the dangers the | aw
posed to all touched by an investigation.

(1d. at 1369-1370)

C. Justice cannot appear to have been done
unless it has been done

The I ndependent Counsel Act is designed to ensure that
justice is done. On public questions, there should be
“uni nhi bited, robust, and w de-open” debate. New York

Times Co. v. Sullivan, 376 U S. 254, 269-270. As the

Suprenme Court noted in John Hancock Mut. Ins. Co. v. Harris

Trust & Sav. Bank, 114 S. C, 517, 523 (1993), "we exani ne

first the | anguage of the governing statute, guided not by
a single sentence or nenber of a sentence, but l|ooking to
the provisions of the whole law, and to its object and
policy."

Conclusion. The First Amendnent requires disclosure
of the filing. A denial of the relief sought would

constitute a prior restraint and the O C carries a heavy
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burden of showing justification for its inposition. The
damage of the prior restraint is evident here in |ight of
the expiration of the Ethics in Government Act. The

Aneri can peopl e should not be deprived of the information
in novant's filing at this tine. The issues involved and
the tine-sensitive right to dissemnate the information is
i nportant.

The common | aw rul e presunptively allow ng public
access to Court docunents requires disclosure of the
filing. Moreover, all of the exhibits cited are already in
the public domain, and the death has been the subject of
nmedi a coverage and public debate. Those naned in the
filing would not be unfairly prejudiced by its public
di ssem nati on, and any personal privacy interest in non-

di scl osure is outwei ghed by the public interest in the
adm nistration of justice. Additionally, the Justice
Departnment's policy of favoring openness of judicial
proceedings is binding on the O C.

The requested relief falls within this Court's
supervi sory power over its own records and files and it is
incidental to the Court's power to receive reports.

Mor eover, the Act specifically authorizes this Court to

all ow the disclosure of any docunent and to discl ose
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suf fici ent

filing of

i nformati on about the issues to permt the

tinmely am cus curie briefs.

Unsealing is in keeping with the statutory purposes of

the final

Report of ensuring the accountability of

| ndependent Counsel; to ensure the accuracy of the final

Report, and in protecting novant's rights. Most

i mportantl
di sseni nat
Act is in

that justi

y, under the circunstances of the case, public
ion of novant's having sought redress under the
keeping with the fundanental purpose of ensuring

ce i s done.

VWHEREFORE, Patrick Knowl ton respectfully requests that

t he Court

unseal his proposed Conments and Fact ual

Information, filed herewith, and respectfully requests that

t he Court

consider this notion on an expedited basis.

(rrr)y MOTION TO COVWPEL THE A C

TO

PRODUCE GRAND JURY M NUTES

Summary: Because of this Court's extensive

i nvol venent in and attention to the Independent
Counsel 's investigation fromits inception until
the present time, and because of its famliarity
with all the supporting docunents, this Court is
in the best position to determ ne the continuing
need for grand jury secrecy and therefore has
jurisdiction to order the disclosure of grand
jury testinony.

A grand jury witness has a general right to the
transcript of his own grand jury testinony when
sought in connection with a judicial proceeding.
Movant seeks his own mnutes for his use in the
prosecution of his civil suit, and in connection
wi th judicial proceedings before this Court, as

-50 -



set forth in his notion to present evidence to
the grand jury.

G ven the Court's precedent in holding that it
has jurisdiction to order OCs to produce a

W tness's own grand jury testinony, this Court
has the power to order the production of the
grand jury testinony of others. Myvant seeks the
m nutes of the testinony of others for his use in
the prosecution of his civil suit, and in
connection with judicial proceedings before this
Court, as set forth in his notion to present
evidence to the grand jury.

1. This Court has jurisdiction to i ssue an order
for disclosure of grand jury testinony

a. The Court in the best position to determ ne
the continuing need for grand jury secrecy

The sem nal case on the issue is In re Seal ed Mtion,

880 F.2d 1367 (D.C. Cr. 1989). 1In rejecting the

| ndependent Counsel's argunent that the court which
enpanel l ed the grand jury had exclusive jurisdiction to
determ ne whether to release grand jury testinony, this
Court noted that "the theory underlying the practice was
that the enpanelling court was ordinarily "in the best
position to determ ne the continuing need for grand jury
secrecy.'" (citation omtted) Id. at 1375. The Court
t hen reasoned that because of its "extensive involvenent in
and attention to the Independent Counsel's investigation
fromits inception until the present tine and its
famliarity with all the supporting documents” (id. at

1376), it had "acquired extensive and uni que know edge
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concerning the needs for grand jury secrecy and the rights
of those seeking release of the grand jury mnutes." |d.

b. This Court has jurisdiction to order the
rel ease of the grand jury m nutes

In light of this "extensive and uni que know edge, " and
because the "Act specially "directs' the court to protect
the rights of any 'individual nanmed' in the report"” (ld. at
1368), as well as to "provide sone protection for targets,
Wi tnesses and affected parties in independent counsel
i nvestigations” (l1d. at 1370), the Court decided it had
authority "to issue an order that calls for the disclosure
of a witness' grand jury testinony..." 1d. at 1375.

In the present circunstances we believe that this

speci al statute supercedes the alleged general rule

granting the enpanelling court exclusive jurisdiction
over grand jury mnutes where the division of the
court finds it appropriate to protect the rights of
any individual nanmed in a final report. (1d.)

In sum "with all respect to the district court” (id.
at 1376), this Court is in the best position to decide "the

proper bal ance between the prerogatives of the Independent

Counsel and the rights of one of those swept up in the

investigation." 1d. at 1369-1379.
2. Movant's right to grand jury m nutes
a. Transcri pt of his own testinony

Movant is entitled to the transcript for his use in

the prosecution of his civil suit. "'[J]udical proceedings
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are not restricted to trials, but include[] every

proceedi ng of a judicial nature before a court or official

clothed with judicial or quasi judicial power...'
(citation omtted) Id. at 1380.

Movant's civil cause centers on the defendants’
attenpts to discredit him Myvant nust prove danagesﬁ]in
his civil rights actionE]and novant's appearance before the
grand jury is relevant on that issue, as pled:

167. Towards the end of his appearance
before the grand jury, associate |ndependent
Counsel asked Plaintiff to step out of the room
so that Counsel could ask the grand jurors
whet her they had any questions for Plaintiff.
When Plaintiff returned, associate |ndependent
Counsel asked Plaintiff, anong other things,
whet her the suspicious acting man in the park

a4 See McCord v. Bailey, 636 F.2d 606 (D.C. Cir. 1980)
(approved Kush v. Rutledge, 460 U S. 719 (1983)), stating
elements of 42 U.S.C. § 1985(2) claim

(1) A conspiracy of two or nore persons and
acconpanyi ng overt acts;

(2) The object of the conspiracy is to deter a party
or witness fromattending court or from
testifying there freely, fully, and truthfully;

(3) The court is federal, i.e. article 3, court;
(4) Force, intimdation or threat; and
(5) Injury.

4% 42 U.S.C. 8 1985(2): "Conspiracy to interfere with civi
rights,"” part (2), "Cbstructing justice; intimdating party,
W tness, or juror", states in part:

If two or nore persons in any State or Territory conspire
to deter, by force, intimdation, or threat, any party or
witness in any court of the United States from attending
such court, or fromtestifying to any matter pendi ng
therein, freely, fully, and truthfully..

(enphasi s suppli ed)
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talked to Plaintiff, passed hima note,
confronted Plaintiff in any way or pointed a gun
at Plaintiff. Counsel then asked Plaintiff a
guestion that was coarse, insulting, injurious,
hurtful, offensive, and outrageous. Plaintiff
was appall ed. Counsel then followed up by asking
Plaintiff why he called the police and did not
wait for the police to call him and
sarcastically if he canme forward because he is a
"good citizen" and a "Good Samaritan."”

168. Prosecutors' ill-treatnent of
Plaintiff during his appearance before the grand
jury, in response to Plaintiff's attenpts to tel
the truth and to be a responsible citizen, was
excessive, inproper, malicious and outrageous,
and was a patent abuse and perversion of the
grand jury process. Plaintiff's experience in
being treated so contenptuously and
di srespectfully by associ ate and deputy
| ndependent Counsel s, who are recogni zed
authority figures, in front of the grand jurors,
on the heels of having suffered the effects of
t he overwhel m ng canpai gn of intimdation, caused
Plaintiff further grief. Plaintiff's distress
associated with prosecutors' mstreatnent of him
before the grand jury was a direct and proxinate
result of the overall conspiracy and its
subsidiary conspiracy to intimdate hin1Ea

The question referred to above in § 167 of novant's
conpl ai nt regarding the suspicious acting man in Fort Marcy

Park is: "D d he touch your genital s?" The |ndependent

46 Patrick Knowton v. Robert Edwards et. al., USDC DC, CA
96- 2467.
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Counsel has denied that this question was asked.E] Movant
says it was and he is entitled to prove it to clear his
name. (See Affidavits of novant and undersigned, attached
hereto.) The comrent proceeding "stens fromthe hazard to

the reputation...” Inre Sealed Mtion at 1378.

b. Grand jury mnutes of other w tnesses
"The entire Act, and the procedures it authorizes,
denonstrate a legislative intent for the division to

require strong protection for officials and others who are

caught up in an investigation and are naned in a report..."

(emphasis supplied). 1d. at 1375. Movant seeks grand jury
m nutes of other w tnesses upon the sanme grounds as he
seeks the transcript of his own testinony, to assist himin
clearing his nanme in the prosecution of his civil suit.

Specifically, inasnmuch as the Act "is sui generis" (id. at

1369), "with all due respect to the district court” (id. at

1376), novant seeks an order fromthis Court requiring the

4 See Motion of the Independent Counsel for Reconsideration
of the Court's Order of Septenber 26, 1997, and in Response
to the Motion of the Patrick Know ton for |nclusion of
Conmments in an Appendi x, p. 7:

For example, a comentator inforned the OC of a
sensati onal accusation nmade by Know ton regarding his
grand jury appearance. The O C informed Know ton by
| etter dated Novenber 22, 1995, that a careful review
of the transcript of the grand jury appearance
concl usi vely denonstrated the falsity of his
accusati on.
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O Cto produce all the transcripts of wtnesses who viewed
the body at the park, and who testified before the AOC' s
grand jury fromthe date of its inception, August of 1994,

t hrough February of 1995.

See proposed Appendi x to the Report on the Death of
Vi ncent Foster, Jr., June 23, 1999, p. 78:

Proof of whomwas with the body, and when, is an
i nportant aspect of the case. The body site is in a
secl uded area of the park and cannot be seen fromthe
direction of the parking lot. Wen the tinetable is
conpared to witness accounts of the state of the body,
it proves that the body was tanpered with, and by
whom  These issues are analyzed later in this paper.
In the bal ance of this paper, in discussing those
i ssues which relate to the state of the body at the
park, the witness accounts are presented in the
follow ng order:

Park Police Oficer Kevin Fornshill
Firefighter Todd Hal |

Par anedi ¢ George Gonzal ez

Paramedi ¢ Ri chard Arthur

Firefighter Ral ph Pisani

Firefighter Lieutenant Janes |acone
Firefighter Jennifer Wacha

Park Police Oficer Franz Ferstl

Park Police Investigator Christine Hodakievic
Park Police Lieutenant Patrick Gavin

Park Police Investigator John Rolla

Park Police Investigator Cheryl Braun
Park Police |Investigator Renee Abt

Park Police Evidence Tech Peter Sinonello
Dr. Donal d Haut

Firefighter Corey Ashford

Firefighter Roger Harrison

There will be no review of the records of the accounts
of Sergeant Robert Edwards, O ficer WIIliam Wtson, or the

unidentified Intern with him because there are no public
reports of interviews with them

Movant's proposed appendi x proves that the body site

was tanpered with, and by whom So does the testinony of
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body site wi tnesses, taken before the OC s grand jury in
1994 through March 20, 1995, upon information and belief.lzgI

This Court inlIn re Sealed Mtion, id. at 1372 n. 8,

cited United States v. Rose, 215 F. 2d 617 (3rd G r. 1954)

as having authoritatively listed the reasons for grand jury
secrecy:

The Rose court outlined the traditional reasons for
grand jury secrecy which centered on encouragi ng grand
jury witnesses to testify and pointed out that the
interests behind grand jury secrecy were not

conprom sed by rel ease of a witness' own grand jury
testinmony. Significantly, the Supreme Court, in
United States v. Proctor & Ganble, 356 U S. 677, 78
S.C. 983, 2 L.Ed.2d 1077 (1958), cited Rose as
correctly outlining the principles underlying grand
jury secrecy and set forth the reasons at | ength:

48

See e.g., The Secret Life of Bill dinton, p. 125:
[Firefighter Todd Hall's] second FBI statenent reads: "Upon
di scovering there was a road in the area, Hall believes
that it is possible that he saw vehicular traffic on route
123." Well, what was it, he was asked under cross-

exam nation at the Wiitewater grand jury in early 1995, was
it people running away or was it the flash of cars? It was
peopl e, he answered. It could have been cars, he said, but
what he saw was people. ([The note to passage states:]
"Author interviewwth a confidential grand jury source,
January 1996.")

Id., p. 143: Four of these rescue workers testified in
secret before the Whitewater grand jury in the spring of
1995 that they saw trauma to the side of Foster's head or
neck. Two of them including Arthur, described it as a
gunshot wound. ([ The note to passage states:] "Author
intervieww th a confidential source at AC ")

Id., p. 149: "One Park Police officer ultimtely broke
ranks under cross-exanm nation and testified that the crine
scene had been tanpered with after he arrived."

And see attached Affidavit of Ambrose Evans-Pritchard.
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None

In United States v. Rose, supra at 628-629, those
reasons [for grand jury secrecy] were sunmari zed
as follows: "(1) To prevent the escape of those
whose indictnment may be contenplated; (2) to
insure the utnost freedomto the grand jury in
its deliberations, and to prevent persons subject
to indictnment or their friends frominportuning
the grand jurors; (3) to prevent subordination of
perjury or tanmpering with the w tnesses who nmay
testify before a grand jury and | ater appear at
the trial of those indicted by it; (4) to
encourage free and untrammel ed di scl osures by
persons who have information with respect to the
commi ssion of those crines; (5) to protect

i nnocent accused who is exonerated from

di scl osure of the fact that he has been under

i nvestigation, and fromthe expense of standing
trial where there was no probability of guilt."

Proctor & Ganble, 356 U.S. at 681-682 n. 6, 78 S.Ct.
at 985-86 n. 6. Mire recently, in Douglas G| Co. v.
Petrol Stops Northwest, 441 U. S. 211, 99 S. C. 1667,
60 L.Ed. 2d 156 (1979), the Court has reaffirned its
agreenent with the Rose view of the reasons for grand
jury secrecy. Douglas OIl, 441 U S. at 219 n. 10, 99
S.C. 1673 n. 10.

kol

of these reasons are present here.

Because novant seeks his grand jury testinony in

connection wth the corment proceedi ng under the Act, as

wel |

as for the prosecution of his civil suit, a "strong

49

E.g., (1) There are no indictnents contenpl at ed;

(2) Production of the mnutes would have no effect on the
freedomof the grand jury in its deliberations or

i nportuning the grand jurors; (3) Because there are no

i ndi ctments cont enpl at ed, subordi nati on of perjury or
tanmpering with witnesses who nmay | ater appear at the tria
of those indicted by the grand jury is not possible; (4)
The production of the m nutes woul d encourage, rather not
di scourage, disclosures by persons who have information
with respect to comm ssion of crines; and (5) The
production of the mnutes would not result in the trial of

i nnocent .
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showi ng of particularized need for a transcript of the
named witness' grand jury testinony exists in this cause.”

In re Sealed Motion at 1376.

Gven this Court's power to order the O Cto provide
novant the mnutes of his own grand jury testinony, it has
the power to order the production of the grand jury
testi mony of others.

A "grand jury witness has a general right to a
transcript of such testinony absent the governnent
denonstrating countervailing interests which outweigh the
right to release of the transcript. The |Independent
Counsel has made no such showi ng her and the record in this
cause denonstrates that such grounds do not exist." |d. at
1376. So too here.

Concl usi on

"[T]he right to secrecy in grand jury proceedi ngs
bel ongs to the grand jury witness [and] a grand jury
Wi tness named in an independent counsel's report is
entitled to a transcript of his own testinony absent a
cl ear showi ng by the governnent that other interests
outwei gh the witness' right to such transcript."” 1d. at
1370-1371.

Movant al so seeks the grand jury m nutes of other

W tnesses on the sanme grounds as give himentitlenent to
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the mnutes of his own grand jury testinony. Myvant was
illegally targeted in connection with the OC s probe into
M. Foster's death. This Court should "ensure fairness to
the targets of such investigations and to those touched by
investigations." (ld. at 1369-1370).

VWHEREFORE, Patrick Know ton respectfully noves this
Court to order the Ofice of Independent Counsel to produce
the grand jury mnutes of his own Novenber 1, 1995,
testinony, as well that of the following grand jury
W t nesses taken from August of 1994 through March, 1995:

Park Police Oficer Kevin Fornshil

Firefighter Todd Hal

Par amedi ¢ George Gonzal ez

Par amedi ¢ R chard Art hur

Firefighter Ral ph Pisani

Firefighter Lieutenant Janes |acone
Firefighter Jennifer Wacha

Park Police Oficer Franz Ferstl

Par k Police Sergeant Robert Edwards

Park Police Investigator Christine Hodakievic
Park Police Lieutenant Patrick Gavin

Park Police |Investigator John Rolla

Park Police |Investigator Cheryl Braun

Park Police |Investigator Renee Abt

Park Police Evidence Technician Peter Sinonello
Dr. Donal d Haut

Firefighter Corey Ashford

Firefighter Roger Harrison
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(1'V)  MOTION TO PRESENT EVI DENCE TO THE GRAND JURY:

1.

2.

COVMENTS AND FACTUAL | NFORMATI ON PROPOSED TO
BE AN APPENDI X TO THE O C S | NTERI M REPORT, AND
GRAND JURY M NUTES

Summary: This Court is the proper forumin which
to litigate the proposed grand jury action. The
Act's borders on the scope, duration, and
exclusivity OF of the O C s prosecutori al
jurisdiction evidence congressional intent to
treat the OC s jurisdiction as a single nmandate,
ongoing until the OQCfiles its single, final
report. These provisions of the Act are in sui
generis and work in tandem The O C s Foster
death probe is not, under the Act, closed.

M. Knowlton is a grand jury target of the QO C s
ongoing, special, limted jurisdiction. Mvant's
proposed appendi x proves the existence of an
overall conspiracy to obstruct justice in the
matter, proves the OC s participation in that
conspiracy, and proves its subsidiary conspiracy
to tanper with nmovant in connection with his
grand jury appearance. He prays that the Court
order the OCto present to the grand jury his
proposed appendi x, together with its exhibits.

He al so asks that the Court order the OCto
present to the grand jury the m nutes of his own
grand jury testinony, as well as the testinony of
the park w tnesses who viewed the body at Fort
Marcy Park. Movant's proposed appendi X proves
that the body site was tanpered with, and by
whom So does the 1994 to early 1995 grand jury
testimony of body site w tnesses, upon
information and belief.

Movant respectfully proffers authority for the
proposition that this Court has the power to
order this relief, and respectfully suggests that
the Court to consider review ng the grand jury
mnutes in canera, and consider appointing
counsel to advise the grand jury of its
obligations and rights in this matter.
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1. This Court is the proper forumin which to
litigate the proposed grand jury action and the
Act is sui generis.

Based on this "extensive and uni que know edge" (see
infra) and in furtherance of the objects of "the entire
Act, and the procedures it authorizes, denonstrat[ing] a
legislative intent for the division to require strong

protection for officials and others who are caught up in an

investigation..." (id. at 1375), this Court ruled it had

authority to rule on the production of grand jury m nutes.

In the present circunstances we believe that this
speci al statute supercedes the alleged general rule
granting the enpanelling court exclusive jurisdiction
over grand jury mnutes...

(1d. at 1375)

| nasnmuch as the Act "is sui generis" (id. at 1369),

"[With all respect to the district court” (id. at 1376),
novant suggests that this Court is in the best position to

rule on the grand jury action herein proposed.
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2. The OC s jurisdictionis limted
a. Limted scope of the OC s jurisdiction

The scope of O C s investigative and prosecutori al

jurisdiction is limted to this Court's ordersE]and to

those matters that nay arise out of its jurisdiction.E:I

50

51

28 U.S.C. §8 594. Authority and duties of independent

counsel -- (e) Referral of other nmatters to an i ndependent

counsel --

(e) An independent counsel may ask the Attorney

General or the division of the court to refer to
t he i ndependent counsel matters related to the
i ndependent counsel's prosecutorial jurisdiction,
and the Attorney CGeneral of the division of the
court, as the case nmay be, may refer such
matters. |If the Attorney Ceneral refers a matter
to an i ndependent counsel on the Attorney
Ceneral's own initiative, the independent counsel
may accept such referral if the matter relates to
t he i ndependent counsel's prosecutori al
jurisdiction. It the Attorney General refers any
matter to the independent counsel pursuant to the
i ndependent counsel's request, or if the
i ndependent counsel accepts a referral made by
the Attorney General on the Attorney General's
own initiative, the independent counsel shall so
notify the division of the court.

28. U S.C 8§ 593 (b)(3):

Scope of prosecutorial jurisdiction -- In defining the

i ndependent counsel's prosecutorial jurisdiction, the

di vision of the court shall assure that the independent
counsel has adequate authority to fully investigate the
subject matter with respect to which the Attorney General
has requested the appoi ntnent of the independent counsel,
and all matters related to that subject matter. Such
jurisdiction shall also include the authority to

i nvestigate and prosecute Federal crines, other than those
classified as Class B or C nisdeneanors or infractions,
that nay arise out of the investigation or prosecution of
the matter with respect to which the Attorney General's
request was nmade, including perjury, obstruction of
justice, destruction of evidence, and intimdation of

Wi t nesses. (enphasis supplied)
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b. Limted duration of investigative
jurisdiction

Congress also provided that the tenure of this limted
jurisdiction term nates under § 596(b)5]upon the OC s

filing of its final report under § 594(h)E

52 28 U.S.C. § 596. Renoval of independent counsel
termnation of office
8§ 596(b) Ternmi nation of office --

(1) Termnation by action of independent
counsel. An office of independent counsel
shall term nate when --

(A t he i ndependent counsel notifies the
Attorney General that the investigation
of all matters within the prosecutori al
jurisdiction of such independent
counsel or accepted by such
i ndependent counsel under section
594(e), and any resulting
prosecuti ons, have been conpl eted or
so substantially conpleted that it
woul d be appropriate for the Departnent
of Justice to conplete such
i nvestigations and prosecutions; and

(B) the independent counsel files a final
report in conpliance with section
594(h) (1) (B) (enphasis supplied)

>3 § 594(h) Reports by independent counsel --
(1) Required reports -- An independent counsel shal

(A) file with the division of the court,
with respect to the 6-nonth period
begi nning on the date of his or her
appoi ntnment, and with respect to each
6-nmonth period thereafter until the
of fice of that independent counse
term nates, a report which expl ains
maj or expenses...; and

(B) before the termnation of the
i ndependent counsel's office under
section 596(b), file a final report
with the division of the court, setting
forth fully and conpletely a description of
the work of the independent counsel
i ncluding the disposition of all cases
brought. (enphasis supplied)
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C. Exclusivity

The O C s grand jury's Foster death probe is also
al nost exclusive in that the Act precludes the DQJ from
investigating matters under O C jurisdi CtiOI‘I.EI

3. The O C s Foster death probe is open

The Act denonstrates congressional intent to treat the
O C s prosecutorial jurisdiction as a single jurisdiction
-- limted in scope and term nating upon the filing of its
single, final, report. This Iimted jurisdiction continues
to the present day. Because the O C s grand jury probe is
conducted pursuant to one single continuing prosecutori al
jurisdiction, this matter is and will continue to be before
the grand jury until the OC s tenure ends upon its filing
of its final report.

Under the Act, the OC "term nate[s] when... the

investigation [singular] of all matters within the

54 28 U.S.C. § 597: Relationship with Department of Justice--
(a) Suspension of other investigations and

proceedi ngs -- Wenever a matter is in the
prosecutorial jurisdiction of an i ndependent
counsel under section 594(e), the Departnent of
Justice, the Attorney General, and all other
of ficers and enpl oyees of the Departnent of
Justice shall suspend all investigations and
proceedi ngs regardi ng such nmatter, except to the
extent required by section 594(d)(1), and except
i nsof ar as such i ndependent counsel agrees in
writing that such investigation or proceedi ngs
may be continued by the Departnent of Justice.
(enphasi s suppli ed)

- 65 -



prosecutorial jurisdiction... have been conpleted..." and
it "files a final report.” Only at the tinme of term nation
does the O C s prosecutorial jurisdiction cease. The grand
jury probe into M. Foster's death is one of these "al
matters.” It remains open today.

4, Movant is a grand jury target of a prosecutorial
jurisdiction that is ongoing

a. Movant suffered witness tanpering in
connection with his grand jury appearance

Movant suffered w tness tanpering.Ha See infra,
"Facts," page 8, note 9. See also June 23, 1999 proposed

Appendi x to Report on the Death of Vincent Foster, Jr., pp.

289- 336.

%5 18 U.S.C. § 1512:
(c) Whoever intentionally harasses another person and
hi nders, del ays, prevents, or dissuades any person
from

* * %

(4) causing a crimnal prosecution... to be
sought or instituted, or assisting in such
prosecution or proceeding; or attenpts to do
so shall be fined under this title or
i mprisoned. .
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b. Movant is a grand jury target

"Death in the Park: Is this the killer?" London Sunday

Tel egraph COct ober 22, 1995 (see infra, "Facts," page 7,

note 8):

H s FBI statenent says... "That's an outright
lie," he said, angrily. *** "That's not true,"
he said. *** "They went over it about 20 tines,
telling ne that this was Foster's car," said

Know ton. "But | was quite adamant about it. |
saw what | saw, and | wasn't going to change ny
story." *** Starr's investigators have never

tal ked to Knowton. The federal grand jury has
never sumoned himto give sworn testinony...

Two days | ater, Thursday, COctober 26, 1995, an FB

agent who had been detailed to the Fiske probe served the

subpoena. See, e.g., June 23, 1999 proposed Appendix to

Report on the Death of Vincent Foster, Jr., pp. 380, 450:

Twenty-seven nonths |later [after the death],
Patrick was illegally targeted to neutralize his
account, and testinony, regarding the car. Only
the federal governnment uses the nodus operandi,
or node of operation, enployed to harass Patri ck.
It began when he was secretly subpoenaed by the
federal governnent.

Al though it did not seek to indict him Starr's
grand jury probe targeted Patrick Know ton. He
was targeted illegally, not legally.

(See al so discussion infra, "Facts," page 8.)

On Novenber 1, 1995, novant testified before the grand

jury.

suit.

Hi s experience there is recounted in his civil

(See infra "Facts," page 10, note 11.)
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In the present case, all evidence points to the fact
that novant was targeted by illegal conduct in connection
with his grand jury appearance.EEI

5. The Court has the power to order that the O C

provi de evidence of w tness tanpering and
obstruction of justice to the grand jury

M. Knowton is a grand jury target of the
O C s ongoing, special, limted jurisdiction.

Movant's proposed appendi x proves the existence of
an overall conspiracy to obstruct justice in the
matter, proves the OC s participation in that
conspiracy, and proves its subsidiary conspiracy to
tanper with novant in connection with his grand jury
appearance. He prays that the Court charge the jury
and order the OCto present to the panel his
proposed appendi x, together with its exhibits. He
al so asks that the Court order the OC to present to
the grand jury the grand jury mnutes of the

testimony of the park wi tnesses who viewed the body

at Fort Marcy Park, as well as the mnutes of his

56 See Inre North, 48 F.3d 1267: To qualify as subject under
Act for purposes of petitioning for attorney fees incurred
as a result of independent counsel's activity, individua
must show that his conduct was within the scope of grand
jury investigation, in sense that grand jury was exam ning
conduct of his in way that would | ead reasonably counsel ed
person at tinme of incurring fees believe there was
realistic possibility that he woul d becone a defendant.
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own grand jury testinony. Movant's proposed
appendi x proves that the body site was tanpered

wi th, and by whom So does the 1994 to early 1995
grand jury testinony of body site w tnesses, upon
informati on and belief (see infra, p. 57, note 48).

Transpl anted from Engl and, and frequently referred to
as the People's Panel, the grand jury was valued as a kind
of people's watchdog. It undertook to protect the
i ndi vi dual from oppression, as when in 1743 it tw ce
refused to indict newspaper publisher John Peter Zenger for
crimnal libel for criticizing New York's col oni al
governor. \Wen relations between the American col onies and
Great Britain grew increasingly tense, grand juries becane
a neans of protesting abuses by the crown's eni ssaries.

The Founders saw the grand jury as a bulwark for the
i ndi vidual against arbitrary or mal evol ent prosecutors.

It devel oped into and remains today nore of a
prosecutor's panel, largely directed and controlled by
governnent | awers. But the grand jury process stil
provi des a vehicle for citizen participation in governnent.
The District Court's "charge" to the grand jury likely
apprised it of its broad authority and of its duties to its

fellow citizens.
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Formally and technically, the grand jury is an arm and
creature of the Court. This is nost apparent when its
powers are tested or resisted. Then, before the force of
t he governnent may be duly exerted, it is necessary to go
to a judge for a ruling.

In the routine business of the prosecutor's
i nvestigatory machine, the Court is sonewhat |ike an
absentee landlord. The O C has two such | andl ords.

As di scussed above, with all respect to the D strict
Court, this Court has jurisdiction over this matter.

In this case, the proposed appendi x proves by

cl ear and convinci ng evi dence:

(1) The existence of an illegal conspiracy to
cover up the facts of M. Foster's death;

(2) The OC s participation in that
conspi racy; and

(3) A subsidiary conspiracy directed agai nst
M. Knowl ton in connection with his
appear ance before the O C s grand jury.
The O C s abuse of its grand jury's powers in this
i nstance includes the wthholding fromthe panel evidence
of its own wongdoi ng, gathered by a previous panel, thus
precluding the grand jury fromperformng its duties and

provi ding effective citizen participation in governnent.

Movant asks the Court to act to renedy this circunstance.
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In one cel ebrated case, the court instructed the panel
that it was free to ignore the orders of President Hayes to
the prosecutor that the grand jury limt its probe: "The
nonment the Executive is allowed to control the action of
the courts in the admnistration of crimnal justice their
i ndependence is gone." Inre Mller, 17 Fed. Cas. 295
(No. 9,552) (C.C.D. Ind. 1878). 1In the case at bar, novant
asks the Court to apprise it of its full province and
powers, and asks for an order that the O C provide the
panel with certain evidence.

Since the grand jury is an adjunct of the Court, this
Court has sone power to take renmedi al neasures against the

perverse enploynent of the grand jury's great authority.

In United States v. Cowan, 524 F. 2d 504, 513 (5th Gr

1975), the Court affirned the existence of an "essentially
judicial function of protecting the public interest in the
evenhanded adm nistration of crimnal justice wthout
encroaching on the primary duty of the Executive to take
care that the laws are faithfully executed."
Concl usi on

Unlike the DQJ, the Act Iimts the scope of the OC s
jurisdiction, and its duration. Its jurisdiction is also
excl usive. Several provisions of the Act work in tandemin

limting prosecutorial jurisdiction. The limtations on
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the O C s scope and duration evidence congressional intent
to treat the OC s jurisdiction as a single mandat e,
ongoing until the OC files its single, final, report. The

Act is in sui generis. This circunstance has significant

ramfications for the OC. Its Foster death probe is not,
under the Act, closed.

Movant is a grand jury witness and illegal target of
an ongoi ng prosecutorial jurisdiction. He asks that the
Court take renedial action to stop this ongoing grand jury
abuse, and to apprise the grand jury of its powers and
rights to view evidence gathered by a previous panel
operating under the very sane limted jurisdiction. The
O C should not be permtted to continue withholding from
t he panel evidence of its own wongdoing, gathered by a
previ ous panel, thus precluding the grand jury from
performng its duties.

The O C s wongful conduct prevents the panel from
effectively participating in governnment, as the grand jury
process is designed. Mvant asks that the grand jury see
the subject grand jury m nutes whether or not the Court
presently grants himthe opportunity to see them

M. Knowl ton respectfully suggests that the Court

consider reviewing the grand jury mnutes in canera, and

-72 -



consi der appointing counsel to advise the grand jury of its
obligations and rights in this matter.

Movant's proposed appendi x proves the exi stence of an
ongoing crimnal conspiracy. It therefore proves that the
executive, the legislature, and the press failed. The only
denocratic institution that has not failed in this instance
is the judiciary. The relief proposed is in keeping with
the system of checks and bal ances mandated by our
Constitution. Moreover, the objects this relief sought are
the sane as the objects of the Act -- to ensure that:

(1) Justice is done;

(2) Justice appears to have been done;

(3) Those named in a Report are afforded a
measure of fairness;

(4) Reports are full and conplete; and
(5) The I ndependent Counsel is accountable.

As the Suprenme Court noted in John Hancock Mut. Ins.

Co. v. Harris Trust & Sav. Bank, 114 S. C, 517, 523

(1993), "[We exam ne first the | anguage of the governing
statute, guided not by a single sentence or nenber of a
sentence, but |ooking to the provisions of the whole |aw,

and to its object and policy."
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VWHEREFORE, Patrick Know ton respectfully noves this

Court to appoint counsel to apprise the grand jury of its

duties and rights in this matter, and to order the Ofice

of I ndependent Counsel to present to the grand jury:

(1)

(2)

Hi s proposed appendi x together with its exhibits;
and

The grand jury m nutes of:
(i) H's own testinony: and

(ii) The mnutes of the follow ng w tnesses, who
testified before the grand jury from August
of 1994, through March, 1995:

Park Police Oficer Kevin Fornshil
Firefighter Todd Hal

Par anedi ¢ George Gonzal ez

Par anmedi ¢ R chard Art hur

Firefighter Ral ph Pisani

Firefighter Lieutenant Janes |acone
Firefighter Jennifer Wacha

Park Police Oficer Franz Ferstl
Park Police Investigator Christine
Hodaki evi c

Park Police Investigator Christine
Hodaki evi c

Park Police Lieutenant Patrick Gavin
Park Police Investigator John Rolla
Park Police |Investigator Cheryl Braun
Park Police |Investigator Renee Abt
Park Police Evidence Technician Peter
Si monel | o

Dr. Donal d Haut

Firefighter Corey Ashford
Firefighter Roger Harrison
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Respectful ly subm tted,

John H. d arke
Bar # 388599

Attorney for Patrick James

Know t on
1730 K Street, NW
Suite 304
Washi ngton, DC 20006

(202) 332-3030

Certificate of Service

| hereby certify and affirmthat on June 23, 1999 a

copy of the foregoing notions,

exhi bits delivered, by hand,

Kenneth W Starr, Esquire

OFFI CE OF | NDEPENDENT COUNSEL

1001 Pennsyl vani a Avenue,
Suite 490 North
Washi ngton, DC 20004

NwW

wi th proposed Appendi x and

to:

John H. d arke
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