Conclusion
XI11. CONCLUSI ON

We hope you have kept an open mind as you reviewed the
evi dence. The acceptance of the existence of a conspiracy
in this case challenges the views that many of us have
about our governnent, the news nedia, and M. Starr. Sone
of us may not want to learn the truth, and we have the
right to ignore it. But we also have the right to learn
the truth, should we choose to, and to deci de whet her
knowing it is inportant.

| f the Court grants Patrick Knowton's notion, this
docunent will forever be available from any governnent
printing office. This filing is for the public.

The object of the Constitution's separation of the
governmental power into three branches is to keep
government honest. Each branch pursues different
interests. Each oversees the others. And each is
adversari al when necessary. Janes Mdi son described this
constitutional technique of protecting agai nst governnent
corruption as an "auxiliary precaution."”

We have all been told that the Congress, the nedia,
and i ndependent counsels have repeatedly scrutinized M.
Foster's death, and that there was no crim nal w ongdoi ng.
Yet, this filing proves the existence of an obvious, six-
year old cover-up. Sonething is wong.

The | ndependent Counsel statute, or Ethics in
Governnment Act (or "Act") expires June 30, 1999, one week
fromthe date of this filing. Opponents of the Act argue

August 12, 1994: As part of our probe, ny staff or |
interviewed... |law enforcement officials... review FBI |ab
reports... a comparison of CWs statenents to FBI agents...
speci al thanks to... Ofice of Special Counsel Robert B.

Fi ske, Jr. for their assistance... the New York Post
reports that former FBlI director WIIliam Sessions said...
Dr. Janes L. Luke - forensic Pathol ogy Consultant, FBI

I nvestigative Support Unit, FBlI Acadeny... Isikoff reports
that DQJ and FBI agents... The DQJ had earlier planned to
rel ease reports... The autopsy was perforned by Dr.
Beyer... The Forensic Pathol ogi st Panel included... Dr.
Charles Hirsch... Small traces of an anti-depressant...
[were] found in M. Foster's bloodstream Fiske report at
30... Fiske report at 30...
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t hat, because our Constitution already provides its
citizens with a system of oversight, we do not need anot her
precaution agai nst governnent corruption. In theory, they
are right. But this argunent assunes that the separate
conponents of the systemeffectively exercise oversight
over one another, and that the press acts sonmewhat |ike a
wat chdog.

The Executive. The public has been told that the US
Park Police investigated fromthe tinme of the discovery of
M. Foster's body, until the case was officially closed the
first time, 17 days later. But publicly avail able federal
government records denonstrate that throughout this first
17-day probe, FBI participation was considerable.

For the six nonths after the first brief probe, August
t hrough January 1994, the case was closed. At the end of
January, Attorney Ceneral Reno appoi nted Robert Fiske to
serve as reqgul atory Independent Counsel, and the FBI under
t he auspi ces of the Fiske probe generated nost of the proof
of cover-up that we revi ewed above.

Six nonths into M. Fiske's tenure, in August of 1994,
M. Starr took over, and three years later, in July, 1997
he announced the concl usion of his Foster death probe.

Techni cal ly, the I ndependent Counsel's investigative
jurisdiction remains open until the OCTfiles its fina
Report and cl oses down. Therefore, the Foster case is
still open. This purportedly sinple case of suicide has
been open for all but six nonths of the |ast six years,
under the jurisdiction of the executive branch.

"The Justice Departnent has been near the center of
al nost every major political scandal of the twentieth
century."®”  The term "Independent Counsel," is short for
"Counsel who is Independent fromthe Justice Departnent."”
In 1993, on the eve of the expiration of the last five-year
termof the Independent Counsel statute, then Senator
W I liam Cohen stressed the inportance under the Act of
i nvestigations being i ndependent fromthe Justice

697 Robert E. Pal ner, The Confrontation of the of the

Legi sl ati ve and Executive Branches: An Exam nation of the Bal ance
of Powers and the Role of the Attorney General, 11 Pepp. L. Rev.
331, 353-54 (1984).
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Department in ensuring that justice appears to have been
done.

The appearance of justice having been done is equally
i nportant as justice having been done. W can see
this over a period of years where an investigation has
been conducted by the Justice Departnent... questions
have remai ned. They say, "Well, was it really an

i ndependent investigation or was it a cover-up, a

whi t ewash?" Wen those questions tend to linger..
the cloud of doubt remains, and the cynicism
remains... The |law, however, serves two ends, both
equal ly inportant in our denocratic society. One is
that justice be done, and the other is that it appear
to be done. The appearance of justice is just as
inportant as justice itself, in ternms of maintaining
publ i c confidence...®?

The point of the lawis to have an entity other than
the Justice Departnent investigate allegations of, anong
ot her things, Justice Departnent wongdoing. M. Starr
seens to have m ssed the point.

[I]f it's understood by the American people, [the O(
w Il be understood as essentially a m crocosm of the
Justice Department. *** [T]he creation of that
culture of the mcrocosmof the Justice Departnent has
been so inportant to nme in ternms of ny sense of what
my obligations are as independent counsel . %%

The creation of an OC that is a mcrocosmof the DQJ,
with all the attributes of the big Justice Departnment, is
self-defeating. It is not "lIndependent." The need for
i ndependence fromthe DQJ is all the nore evident in the
expansions of jurisdiction of M. Starr's AQC.
Travel gat e’ involves the adninistration's illegal use of

698 See 139 CoNc. Rec. S15846-01 & S15847-01 (daily ed, Nov. 17,
1993) (statenment of Sen. Cohen).

699 Statenments of Kenneth Starr at press conference, February
21, 1997.

700 By Order entered March 22, 1996, the Court ordered:
...[Tlhe investigative and prosecutorial jurisdiction of
I ndependent Counsel Kenneth W Starr be expanded to
i nvestigate whether any viol ations of federal crimnal |aw
were committed by WIliam David Wat ki ns, fornmer Assistant

437



Conclusion

the FBI to investigate the Wiite House Travel Ofice.

Fi |l egate’™ involves the Wite House's illegal use of FB
files. The OCis also charged with determ ni ng whet her
Bernard Nussbaum White House Counsel at the tine of M.
Foster's death, violated the | aw when he testified before
Congress on June 26, 1996.

O all of M. Starr's various investigations, the one
in which the necessity of maintaining i ndependence fromthe
Justice Departnment is the nost obvious is his probe of M.
Foster's death. Before M. Starr's appointnment to head the
statutory O C in August of 1994, the only substantive
investigations into M. Foster's death, including the first
probe, were conducted by the FBI. Yet, M. Starr chose to
use FBI agents and the FBI Lab to investigate M. Foster's
deat h. "> The use of a federal investigative agency to
investigate a case that it had twice closed as a sinple
sui ci de presents an obvious conflict of interest and
defeats the purpose of the Ethics in Governnent Act.
Congress cautioned against this type of conflict:

Because i ndependent counsels are appointed to handle
politically sensitive investigations for the primary
pur pose of avoiding any appearance of partiality or
bias, it is particularly inportant that they and their

to the President for Managenment and Administration, in
connection with his Decenber 1993 interview with the
CGeneral Accounting Ofice concerning the firing of the
White House Travel Ofice enpl oyees and to determne
whet her prosecution is warranted..."

701 By Order entered June 21, 1996, the Court ordered:
...[Tlhe investigative and prosecutorial jurisdiction of
I ndependent Counsel Kenneth W Starr be expanded to
i nvestigate whether any viol ations of federal crimnal
law. .. commtted by Anthony Marceca... relating to requests
made by the Wiite House between Decenber 1993 and February
1994 to the Federal Bureau of Investigation for background
i nvestigation reports and materials...
702 I ndependent Counsel Leon Silvernman, who investigated
al l egati ons that President Reagan's Secretary of Labor Raynond
Donovan had ties to organized crinme, noted that he "hired private
investigators so that the investigation would not appear to be
federally controlled.” K. Harringer, |ndependent Justice, 1992.
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i nvestigations be above any suspicion or allegation
regarding conflict of interest.’™

Because the cover-up is obvious, the OC s attenpt at
mai nt ai ni ng the appearance of justice having been done w |
eventually fail. M. Starr's OCwIll go down in history
as having perpetuated a fraud on the Anmerican people, and
as having joined the very corruption it was supposed to
have exposed and prosecut ed.

The Congress. The 1994 Senate Banking Conm ttee was
the only Commttee that clained to have | ooked into the
death. Its |limted investigative jurisdiction precluded it
frominvestigating the facts of M. Foster's death, and
only Senator Lauch Faircloth saw fit to cross-exam ne any
of the witnesses, who were limted to FBI agents Monroe and
Col unbel |, Park Police, Dr. Beyer, and Dr. Hirsch, one of
Fi ske's four pathologists. Dr. Beyer's testinony reveal ed
that the x-rays vani shed and that the w tnesses had not
gotten their story straight on who was responsi ble for
reschedul i ng the autopsy to occur just 16 hours after the
body's di scovery. The determ nation of how or where M.
Foster died was not an issue before the Commttee and
Senators fromboth sides of the aisle stipulated to Fiske's
conclusion in opening statenents. Senator Oin Hatch took
a nore aggressive approach, acting as if the Conmttee had
determ ned the manner and | ocation of the death. Network
news broadcast it to mllions.

There is absolutely no credi bl e evidence to contradict
t he Fi ske Report's conclusion that Vincent Foster took
his own life and it happened at Fort Marcy Park.

There is no evidence to the contrary. | suspect
conspiracy theorists wll always differ with this
concl usion. ..

Senator D Amato's 1995 Conmittee had the requisite
jurisdiction, but declined to probe the death. Qur efforts
to apprise the Congress of the facts have been steadfastly
i gnored. "

703 Act of Dec. 15th 1987, Pub. L. No. 100-191, 1987
U S.C.C.AN (101 Stat. 1293) p. 2172.

704 See endnote 32.
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The news nedia. This is what happened. Patrick was
har assed begi nning Cct ober 26, 1995, and the harassnent
obviously involved the FBI. Five nonths later, we
conpleted Patrick's Report of Wtness Tanpering, detailing
and proving the harassnent (which you read portions of
above), and gave it to alnpbst all the major newspapers. *
No articles appeared.

On Cctober 24, 1996, just under a year after the
harassnment (before the one-year statute of limtations for
the assault count expired), Patrick filed his civil rights
| awsuit. Because the timng was on the eve of the
Presidential election, the suit was filed under seal in
anticipation of attacks that the suit was politically
notivated. On Novenber 12, 1996, one week after the
el ection, it was unseal ed and distributed at a press
conference held on the steps of the federal courthouse in
Washi ngton. Many representatives of the press attended.
There was al nost no coverage.

A year later, COctober 10, 1997, Patrick's 20-page
subm ssion was attached as an Appendix to M. Starr's
Report on M. Foster's death, by order of the Special
Di vision for the Purpose of Appointing |Independent Counsel s
of the United States Court of Appeals. The nedia received
the Report and its Appendi x, much of which is reprinted
above. Despite the obvious historical significance of
evi dence of the FBI cover-up in the case being ordered
attached to the I ndependent Counsel's Report, the nedia
suppressed its existence. Sone of the articles even
menti oned Patrick's nanme, but not his Court-ordered
Appendi x. °”  On the evening of Cctober 10, 1997, Peter
Jenni ngs announced that Starr's report should "satisfy even
the nost ardent conspiracy theorists.” (Only three out of
ten Anericans believed him %)

705 See endnote 33.
706 See endnote 33.
o7 See endnote 33.

708 According to a Zogby International Poll conducted in
January 1998, three nonths after the release of M. Starr's
report on M. Foster's death, 21.9 percent of those polled
believe that M. Foster was nmurdered, while only 31.9
percent accept the official suicide story. By nearly two
to one, 44.4 percent to 23.2 percent, respondents agree
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In Cctober of 1998, Patrick's Amended Conpl ai nt was
filed (before the expiration of the three-year statute of
[imtations period for the civil rights violation). It
names as defendants United States Park Police Sergeant
Robert Edwards, Deputy Chief Medical Exam ner Janmes Beyer
and his unknown assistant, Deputy Director of the FB
Robert Bryant, FBI agents Lawence Mnroe and Russel
Bransford, unknown FBI Lab technicians, Scott Bickett, and
the group of nmen who harassed Patrick: Ayman Al ouri, Abde
Al ouri, and 24 John Does. The press ignored it.

Those are the devel opnments in the case, each of which
occurred in Cctober of the last four years. They were the
harassnment in Cctober of 1995, the filing of the suit in
Cct ober of 1996, the Court-ordered Appendix to the OC s
Report in October of 1997, and the filing of the Amended
Conpl aint in Cctober of 1998. The nedia still fails to
apprise the public of these facts.

We cannot explain it, but, despite the fact that
evi dence of the cover-up is obvious, no ngjor news
organi zati on has ever assigned a single reporter to the
case. Qur efforts to apprise nenbers of the press have
been steadfastly rebuffed. ™ The press has acted nostly as
a conduit for the official announcenents and concl usi ons of
t he executive branch, like a public relations departnent,
or the press in countries that do not enjoy the sane
guarantees of free speech as we do. By its attacks on
doubters as conspiracy theorists, the nedia has a record of
turning questions of fact in the case into questions of the
notives of those who question the official conclusion, and
even into questions of nmental stability. "

Besi des repeating the official conclusions, the
media's reporting of the facts of the case is generally
l[imted to the verdict of depression. In light of the

that there was a governnment cover-up involving the facts
and circunstances of M. Foster's death, while 32.4 percent
are not sure. 43.5 percent of the participants felt that
politicians and the nedia were too willing to accept the
findings in M. Foster's death. 27.6 disagreed and 28.9
percent were unsure.

709 See endnote 33.

710 See endnote 33.
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physi cal evidence in the case, the facts of which the press
has yet to report, the print on the depression verdict
could be the basis of a study on the role of the press
during the progress of the cover-up. ™

Here we sinply point out what is now mani fest. After
si x years of an obvious cover-up under the nose of the
Washi ngton press corps, the nmedia has a powerful interest
in keeping the facts of the case frompublic view. M ke
Wal | ace remarked on 60 M nutes that sonme people even
accused himof being "a part of the conspiracy." He is
not. But his nost val uabl e professional asset, his
credibility, as well as the credibility of his industry,
w Il be di mnished when the existence of the conspiracy is
no |l onger a secret. Today, suppressing the truth of M.
Foster's death is a matter of professional self-
preservation for numerous nenbers of the news nedia.

| medi ately after this filing is unsealed, it wll
have been delivered to every major news organization in
America. Every day that goes by without its being reported
makes the point that nmuch stronger. The nedia just wll
not informthe public what it knows of the truth in the
case.

The | ndependent Counsel Statute. The |Independent
Counsel statute has a five-year "sunset." |t expires every
five years, unless reenacted. The current Act expires June
30, 1999, one week fromthe date of this filing, five years
since it was reenacted, and five years since M. Starr was
appointed. The five-year termof the Act has coincided
wth M. Starr's tenure. Congress nust decide whether to
let it |apse permanently and return to pre-independent
counsel law, or to reauthorize it. Congress may
reauthorize it with anmendnents, or even try to devise a new
system of handling cases of apparent violations of the |aw
by hi gh governnent officials. Congress will not decide
whether to renew it by its expiration date, June 30, 1999
and we will be w thout our I|Independent Counsel statute at
| east until Congress deci des.

The issue has a way of going away for five years at a
time. Wiat happens at reauthorization will depend on
t he experience of the five years in between. What

71 See endnote 33.
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happens in the | ast year before reauthorization is the
key to it all.™

Those who are sensitive to the Justice Departnment's
i mge resent the |Independent Counsel statute because it is
a formof institutionalized distrust of the Justice
Department, "a clear enunciation by the |egislative branch
that we [DQJ] cannot be trusted on certain species of
cases," an "insult.h "3

On February 24, March 3, 17 & 24, and April 14,
Senat or Thonpson's Commttee on Governnental Affairs held
Hearings, The Future of the Independent Counsel Act. Most
of the Commttee's wi tnesses suggested that Congress |et
the law | apse, including M. Starr, who "respectfully
recomrend[ ed] that the statute not be reenacted."™ Starr
argued that the Act inpinges on Congress's oversight rol e™®
and that it is "constitutionally dubious."’ He noted that

12 Remar ks of Mary Gerwi n, counsel to the 1984 Senate

Subconm ttee for Oversight of Governnent Managenent, K
Harri nger, |ndependent Justice, 1992, p. 90.

3 New York Tinmes Magazine, July 6, 1997, quoting Lee Radek
"Institutionally, the Independent Counsel statute is an insult.
It's a clear enunciation by the |egislative branch that we cannot
be trusted on certain species of cases;" see also Joseph E

D Genova, The Independent Counsel Act: A Good Tine to End a Bad

| dea, 86 Ceorgetown U. Law Rev. 2305 (1998): "[We need to
restore confidence in the DOJ and its ability to handl e cases of
this nature..."; and see Cass R Sunstein, Bad Incentives and Bad
Institutions, 86 Georgetown U Law Rev. 2267, 2276 (1998): "But
the nore inmportant point is that the Act breeds distrust of
government..."

714 Conpare Testinony of Lawence E. Wal sh, March 24, 1999:
Senate Conmittee on Governnental Affairs, Hearings, The Future of
t he I ndependent Counsel Act: "Should a statute which presently
protects agai nst such an apparent conflict of interest be
abandoned wit hout sonething better to take its place?"

715 Testinmony of Kenneth Starr, Senate Committee on
Governmental Affairs, Hearings, The Future of the |Independent
Counsel Act, April 14, 1999: "[T]he law al so may have the effect
of di scouragi ng vigorous oversight by the Congress, in a
departure fromour traditions.”
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the Act fosters tension with the Justice Departnent’ and
invites nmedia criticismof the appointing Court.’® M.
Starr believes that attenpts to give the appearance of
justice are unattainable under the Act.”® Oher criticisns
of the Act include the length of the investigations, ® the
ability of Independent Counsels to enploy substanti al

716 Conpare the Supreme Court's decision in Mrrison v. d son,

487 U.S. 654 (1988), upholding the constitutionality of the
Et hics in Government Act by vote of seven to one.

ni Testinmony of Kenneth Starr, Senate Committee on

Governmental Affairs, Hearings, The Future of the
I ndependent Counsel Act, April 14, 1999: The tension is
an institutional one, which exists regardless of the
particul ar Adm nistration or Independent Counsel. As
Attorney General Reno testified in 1993, "the relationship
bet ween t he Departnent and | ndependent Counsels [is]
difficult at times," characterized by "undue suspicion and
resi stance, on both sides."
718 Testinmony of Kenneth Starr, Senate Committee on
Governmental Affairs, Hearings, The Future of the |Independent
Counsel Act, April 14, 1999: "The |aw may have the unfortunate
effect of eroding respect for the judiciary, through attacks --
unanswered and institutionally unanswerable -- on the Speci al
Division. It is one thing to turn the political attack machine
on a prosecutor; it is quite another to turn it on the
judiciary.™
e Testinmony of Kenneth Starr, Senate Committee on
Governmental Affairs, Hearings, The Future of the
I ndependent Counsel Act, April 14, 1999: Because the
I ndependent Counsel is vulnerable to partisan attack, the
investigation is likely to be seen as political. |If
politicization and the | oss of public confidence are
i nevitable, then we should | eave the full responsibility
where our laws and traditions place it, on the Attorney
CGeneral (or, where she deens it appropriate, her appointee
as special counsel) and on the Congress.

720 Conpare 139 CoNG. ReC. S15846-01 & S15847-01 (daily ed,
Nov., 1993) (statement of Sen. Levin): Another criticism
has been the length of the investigations. Some of them
have taken a long tinme, sonme of them have not. Conpl ex
federal crimnal cases often take years to investigate. |
think you [Attorney General Reno] would concur. The MDade
case [ Pennsyl vani a Congressman charged with bribery] --
there were four years of investigation before indictnent;

Il Wnd [Pentagon procurenment fraud], six years so far
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resources in pursuing targets,? and the inposition of
expense upon those who are investigated. ®

We review three provisions of the |Independent Counsel
statute. If the Act is renewed, Congress plans to keep one
of these three provisions, the one that has to do with the
statute's efforts to keep the costs of |ndependent Counsel
i nvestigations dowm. The second provision we reviewis the
requi renent that |ndependent Counsels file a final Report.
As of the date of this filing, the reporting requirenent
has al nost no chance surviving any renewed statute. W
al so ook at current |law s provision that the Court
appoi nts | ndependent Counsels, which al so appears to have
little chance of making it into any renewed statute.

The Act's nethod of saving costs. The Independent
Counsel statute seeks to create an office independent and
separate fromthe Departnent of Justice ("DQJ"), even
t hough all costs of running the O C are paid by the DQJ."#
A significant tie between the two entities under the Act is

that "[a]t the request of an independent counsel, ...the
Department of Justice shall provide... resources and
personnel ... [to] be detailed to the staff of the

i ndependent counsel ." " "This provision enabl es i ndependent

2 Conpare 139 CoNG. ReC. S15846-01 & S15847-01 (daily ed,
Nov., 1993) (statement of Sen. Cohen): "And so | would say that
when the Justice Departnent focuses upon an individual, be it a
menber of Congress or not a nmenber of Congress, there are
substantial resources brought to bear against that individual."

722 Conpare 139 CoNG. ReC. S15846-01 & S15847-01 (daily ed, Nov.
1993) (statement of Sen. Cohen): | would also point out...
[that] this notion that sonmehow we inpose greater expense
upon those who are investigated by independent counsels is
so far greater than inposed by the Justice Departnent. |
daresay, as Senator Levin's pointed out, Joseph MDade was
i nvestigated for four years prior to the bringing of an
indictnment. Six years for the prosecution of Noriega. Il
W nds and Abscam t ook years.

723 28 U.S.C. 8594(d)(2): "The Departnent of Justice shall pay
all costs relating to the establishnent and operation of any
of fice of independent counsel."

724 28 U.S.C. § 594(d)(1) states in part: An independent
counsel may request assistance fromthe Departnent of
Justice... and the Departnent of Justice shall provide that
assi stance, which may include... the use of the resources
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counsels to use, for exanple, the |aboratory resources and

i nvestigative agents of the FBI."’® For the first ten years
of the Act, the DQJ billed a nunber of O Cs for their use

of DQJ resources. But this seened pointless, since the QC
in turn billed these costs back to the DQJ. The DQJ was,
"in effect, demanding rei nbursenent for itself."? So in
1988, Congress directed the DQJ to stop billing OCs for
their use of DQJ resources.

The Act directs the Special Division to appoint an
| ndependent Counsel who will conduct his activities in a
"cost effective manner,"’® and requires the O C to conduct
its activities with "due regard for expense." Therefore,
the Act provides an incentive for the OC to use FBlI agents
and the FBI | aboratory. The nore the OCrelies on the
FBI, as opposed to independent investigators and
| aboratories, the less the reported cost of the
i nvesti gati on.

But the I ndependent Counsel's incentive to use FB
agents and the FBI Lab is antithetical to the way the Act
i's supposed to work -- to be independent fromthe DQJ and
its FBI. It is aflawin the statute. Congress's
consi deration of whether and how to reenact the | aw has not
i ncl uded any consi deration of making O Cs nore autononous
fromthe very entity they are supposed to be independent

and personnel necessary to perform such i ndependent
counsel's duties. At the request of an independent
counsel, prosecutors, adm nistrative personnel, and ot her
enpl oyees of the Department of Justice may be detailed to
the staff of the independent counsel

25 Senate Report No. 100-123. Act of Dec. 15th 1987, Pub. L.
No. 100-191, 1987 U.S.C.C.A N (101 Stat. 1293) p. 2172.

26 Senate Report. No. 100-123. Act of Dec. 15th 1987, Pub. L
No. 100-191, 1987 U.S.C.C.A N (101 Stat. 1293) p. 2172.

21 Senate Report No. 100-123. Act of Dec. 15th 1987, Pub. L.
No. 100-191, 1987 U.S.C.C. A N (101 Stat. 1293) p. 2172:
"Congress intended the Justice Departnent to provide i ndependent
counsels with the sane assistance it provides to its other high-
priority, federal crimnal cases... [and are] instructed to

di scontinue the practice of requiring reinbursenent agreenents.”

8 28 U.S.C. § 593(b)(2).

9 28 U.S.C. § 594(1)(1)(A)(i).
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from the Justice Departnent. |In fact, Congress is
consi dering ways to sonehow fold O Cs into the Justice
Department, to save nore noney.

We agree with Donald Smaltz, the Independent Counsel
In re Espy, who observed that executive branch officials
control hundreds of billions of dollars in governnental
progr amns.

| ndependent Counsel investigations are expensive and,
because of the initial start-up costs, probably nore
expensi ve than the average DQJ investigation (although
we don't know how nmuch nore because the DQJ does not
report its figures). However, the question "How nuch
nore expensive?" is less inportant than "Is the
expense justifiable?" In answering the question, the
public nmust appreciate that |ndependent Counsels

i nvestigate corruption at the highest |evels of
governnent by individuals who hold the public trust.
These guardi ans of the public trust deserve the

cl osest of scrutiny in the performance of their public
duties as provided for in the Independent Counsel Act.
The President, his cabinet, and their inmediate
staffs, oversee substantial sections of our econony
and control hundreds of billions of dollars in
governnment al prograns and subsidies. Wen we begin to
eval uate the costs in nonetary terns whether to

i nvestigate and root out the corruption of officials
in charge of these prograns, we start down a dangerous
path. Any investigation of crimnal acts, whether
they are conducted by the DQJ, Congress, or an

| ndependent Counsel, w Il be expensive and tine
consum ng. But when conpared to insuring the safety
and wel fare of the people and uphol ding the rule of

| aw by hol di ng our | eaders accountable, the costs are
a small price to pay. ™

Smaltz's investigation has yielded 14 guilty pleas and
convictions and over $6 mllion in fines.

The requirenment that |ndependent Counsels file a final
Report. Today, the statute requires independent counsels
to file a final Report setting forth "fully and conpletely

730 Donal d C. Smaltz, The Independent Counsel: A View From
I nside, 86 Georgetown U. Law Rev. 2366 (1998).
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a description of the work of the independent counsel."™!
The main reason for this provision is to ensure that the
speci al prosecutor does not whitewash the investigation, in
keeping with the purpose of the Act of maintaining the
appearance of justice having been done. |If the Act is
reenacted, all indications are that the reporting
requirenent has little chance of surviving, as M. Starr
pointed out to the Senate during his April 14 testinony:

The witnesses before this Conmttee have been
virtually unaninous in their opposition to final
reports. ™ | concur. |If the statute is reauthorized,
| respectfully recommend that Congress elimnate the
report requirenent. Conpiling the report and (as the
statute dictates) seeking comments from persons naned
init are burdensone and costly tasks. And, as M.
Fiske said in his testinony here, the requirenent may
encour age | ndependent Counsels to continue turning

31 28 U.S.C. 8 594(h)(1)(B)
32 See, e.g., Testinony of Sanuel Dash, Senate Conmittee on
Governmental Affairs, Hearings, The Future of the

I ndependent Counsel Act: |In addition, | have devel oped
serious doubts about the useful ness and fairness of a final
report to the special division of the court. Regul ar
federal prosecutors do not file such reports after an

i nvestigation, whether they decide to prosecute or not. It
is basically unfair for an I ndependent Counsel to spell out
why a target who was not been indicted still is believed to
be guilty. The 1994 reauthorization act made sone changes
here, but it is still perm ssible for an independent

counsel to label a target as guilty, even though the

evi dence was insufficient for an indictnent. Further, the
requirement to file a final report tends to | engthen the
investigation. It |eads the independent counsel to want to
show in the report that substantial work was done and that
he has dotted every "i" and crossed every "t. An exanpl e
of this was Starr's concl usions on the Foster suicide,

whi ch coul d have been publicly released at | east two years
before the witten report was filed. The need for the
written report and the controversy over Fiske's findings
conpelled Starr to continue to make an exhaustive
investigation, piling up evidence... *** \Wen Starr...
redid the Foster investigation, and filed a report agreeing
with Fiske that Foster's death was a suicide, that

concl usi on was generally accepted publicly, except for some
di e hard conspiracy theorists.

n
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stones after they have concluded that no prosecutable
crimnal case exists. W should |leave to others -- to
Congress, journalists, and, ultimtely, the people --
the task of making broader judgnents about matters
under investigation. "

The unknown authors of M. Starr's Foster death Report
are guilty of willful, preneditated acts of deception.
Yet, without M. Starr's having filed his Report on M.
Foster's death, the foregoing conparison of its work to the
underlying investigative record woul d not have been
possi ble, and it woul d have been inpossible to prove the
O C s participation in the cover-up.

The obligation of OCs to file Reports expl ai ning
their work facilitates the Ethics in Governnment Act's
pur pose of ensuring that justice is done, which is the only
way of maintaining the appearance that justice has been

33 See also Brett M Kavanaugh, The President and the

| ndependent Counsel, 86 Georgetown U. Law Rev. 2133, 2137, 2155
(1998):

Congress should elimnate the reporting requirenent. The
reporting requirenment adds tine and expense to independent
counsel investigations, and the reports are inevitably
viewed as political docunments. The ordinary rules of
prosecutorial secrecy should apply. *** The nost illogica
part of the current independent counsel is its final report
requirement. The provision was originally designed to
ensure that the special prosecutor did not "whitewash" the
i nvestigation. The rationale does not justify a report;
the fear of whitewashing is the reason that a speci al
counsel is appointed in the first place.

See al so ABA, April, 1997, Report and Recommendati ons, The

I ndependent Counsel Statute: The Need for Limtations [reversing
prior position], by Nancy Luque, Saul M Pilchen & Lee Radek, pp

23-24: "[supporting] elimnation of the reporting requirenent."”

Conmpare Lawence E. Wal sh, The Need for the Renewal of the

I ndependent Counsel Act, 86 Georgetown U. Law Rev., 2379
2388 (1998). A public officer who spends mllions of
dollars should be required to explain his actions to the
reporting court and particularly why the subject was not
prosecuted... In any event, the public is entitled to know
why, when the Attorney CGeneral decided an expensive

i nvestigati on was necessary, no prosecution foll owed.
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done. Wat we see in the Foster case is an attenpt at the
appearance of justice being done but without its really
being done. In other words, it is a cover-up. The
reporting requirenment is a safeguard agai nst cover-ups. |If
Congress reenacts the Act wwth no reporting requirenent,
the public will have no way of know ng whether the Justice
Departnment is using the Act to perpetuate nore FBlI cover-
ups, as it did in the Foster case.

The Act al so provides for the inclusion of comments
and factual information as an appendix to the O Cs'
Reports. ™ The objects of allow ng persons naned in final
Reports to attach facts and comments to O C s reports are
to further the goals of the Act -- so that final reports
are full and conplete, to hold the |Independent Counsel
accountable, and to ensure that justice is done.

This section of the law s final Report provision is
al so designed to afford a neasure of fairness to targets
and others naned final Reports. Although it did not seek
toindict him Starr's grand jury probe targeted Patrick
Know ton. He was targeted illegally, not legally. If the
Court grants Patrick Knowton's notion, this filing wll be
attached to the I ndependent Counsel's Report. The OC s
Foster death Report may have been the |ast such report ever
filed with the Court.

Sel ection of Counsels by the Court. Under the current
| ndependent Counsel statute, the Court, as opposed to the
Attorney General, selects and appoints independent
counsels. The last tinme there was no | ndependent Counsel
statute, late 1993 into the sumrer of 1994, Attorney
General Reno appoi nted Robert Fiske to serve as regul atory
| ndependent Counsel, resulting in the second | ayer of the
FBI cover-up into M. Foster's death. M. Starr posits
that we should |l eave to the news nedia to inform us whet her
a regul atory i ndependent counsel does a good enough | ob.
But today, the view of the press as willing to keep the
public informed is wishful thinking, a fiction. |In the
1990s, we heard nothing of M. Fiske's prosecutorial
record. Apparently, we would have had it been the sane
press that we had in the 1980s.

34 28 U/S.C. § 594(h)(2).
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W Barret, Freedomto Steal, Wy Politicians Never go
to Jail, New York Magazi ne, February 4, 1980:

Crooked politicians have nothing to fear in New
York. Contrary to nuch of the post-Watergate
anti-corruption ballyhoo... As astounding as it
may seem not since the | egendary Carm ne DeSapi o
was convicted back in 1969 for bribery has a top
politician or any of the thousands of public
officials in the Southern District's territory --
Manhattan, the Bronx, and Westchester -- found

hi msel f in handcuffs. It is uncertain whether
this pattern of timdity on the part of the
politically appointed prosecutors will change
[Wwth the] replace[nent of] Robert B. Fiske in
the prestigious post... *** The end of Fiske's
term in March will, in fact, conclude a ten-year
period in which... [has brought] the
transformation of the Southern District into a
red-light district for political corruption. ***
The price we all pay for these relationships and
priorities is a federal jurisdiction where
official corruption appears legally

i npenetrabl e. "

In any event, the appointnment by the executive of
speci al counsel to investigate the executive is obviously
antithetical to the appearance of justice having being
done.

Concl usion. The obvious Justice Departnent cover-up
of the facts of M. Foster's death is approaching its sixth
anni versary. |Its secrecy has spanned two special counsels,
two sets of Congressional hearings, and the appearance of
hundreds of newspaper articles reporting that there was no
foul play. Wat Associated Press reporter Robert Parry had
to say six years ago applies today.

What you'll hear if you listen to the MLaughlin G oup
or these other shows is a general consensus way -
there may be di sagreenment on sone points - but there
is a general consensus of the world that is brought to
bear, and often it is in absolute contradiction to the
real world. It is a false reality - it's a Washington
reality... How do the Anmerican people really get back

735 See endnote 33.
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control of this - not just their governnent, but of
their history - because it's really their history that
has been taken away fromthem And it's really what

t he Washi ngton press corps and the Denocrats in
Congress as well as the Republicans are capabl e of,
was this failure to tell the American people their
history. And the reason they didn't was because they
knew, or feared, that if the American people knew
their real history... they wouldn't have gone al ong
with that. *** [We sort of got in there - and |
guess it was real nice, we felt |ike we were insiders.

An insider nentality pervades Washi ngton's
institutions -- the press, the Congress and the
admnistration and its Justice Departnent. Many of its
menbers have an "inside-the-beltway" nentality. The
reasoning is "no nore Watergates," and "the econony is
good." Those of this ilk generally go farther in
Washi ngton. There is an aspect of elitismto this
mentality; gentlenmen do not wash their colleague's dirty
linen in public -- and there is a great deal of dirty linen
in the Foster case. The nentality is that publicizing very
serious wongdoing would sinply not be worth the anguish
that it would cause the country, much |ess the woe to the
press and governnent that woul d ensue from public know edge
of the scarcity of oversight.

The record of M. Starr's OCis one of inactivity in
matters inplicating the Justice Departnment, and of efforts
to prosecute the President regarding an aspect of his
personal life. In followng this course of action, M.
Starr's O C has turned the public against the |Independent
Counsel statute, so that now the public's opinion of the
law is the same as that of the Justice Departnent's and M.
Starr's -- one of opposition to its reenactnent. The nore
M. Starr's OCis seen as partisan, expensive and
unnecessary, the less likely the lawis to be reenact ed.

Today, inside the beltway, the separate branches of
governnment and the press are largely pursuing the sane goa
-- credibility -- and are not always adversarial when
necessary. The nore serious the wongdoing, the nore
pai nful it would be for Washington to exercise oversight,
and the less likely the truth is to surface. But this
state of affairs is hidden. It would seemthat the federa
governnment effectively oversaw itself. The inpeachnent
proceedi ngs are over. The charges were not serious enough
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to warrant the President's renoval. There was not another
Wat ergate. The | ndependent Counsel statute may never be
renewed. Calls for nore civility in government have been
made. In short, corruption in the Justice Departnent and
its FBI is becom ng nore and nore inpenetrable.

Under the Act, a mpjority of nenbers of either party
of the Judiciary Commttees of either House of Congress
coul d ask Janet Reno to apply to the Court for appointnent
of an I ndependent Counsel to investigate M. Foster's
deat h. *®* Because Ms. Reno's Justice Departnent generated
al nost all of the evidence we revi ewed above, she woul d not
be in a position to try to claimthat the evidence of
cover-up is not, in the words of the Act, "froma credible
source."’ But, as long as the existence of the cover-up
remains a secret, Congress will continue to ignore the
i ssue.

Washi ngton's response to an onsl aught of corruption,
triggering seven |Independent Counsel investigations, is to
abol i sh the I ndependent Counsel |law. One of the excuses is
that the lawis institutionalized distrust of the Justice
Department. It is; just as our Constitution is
institutionalized distrust of the separate branches of
government. Moreover, Washington's institutions, having
failed to expose the obvious corruption in the Foster case,
are not in a position to advise the public that is does not
need the "auxiliary precaution"” of the |Independent Counsel
statute to protect the public fromcorruption

The OC s failure to expose the cover-up is a shane.
It is a mssed opportunity for Anrerica to learn a few
t hings about its denocratic institutions. |Its Justice
Depart ment and FBI have become dangerously corrupt and
politicized. W cannot trust our press to expose Justice
Departnent cover-ups, even when their existence is obvious.
Congress ignored all but the appearance of its having
accepted its oversight responsibility. 1In short, had the
O C prosecuted the Justice Departnent personnel responsible
for covering up the facts of its investigations into M.

736 Ethics in Government Act of 1978, As Amended, 28 U.S.C. §
592(g) (1).

31 Ethics in Government Act of 1978, As Amended, 28 U.S.C. §
591(d) (2).
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Foster's death, we would all know of the |ack of effective
government oversight and the lack of integrity in the news
medi a.

The pronotion of public confidence in the integrity of
the federal governnent is a fundanental goal of the
Constitution, and of our Ethics in Government Act. The
only way to maintain the appearance of justice having been
done, and to foster public confidence in the integrity of
the federal governnent, is to see to it that justice is
truly done. Effective governnment oversight is an integra
el ement of our denocratic system This filing proves that
it is in short supply today.

Justice appears not to have been done in a nunber of
al l egations of serious FBI wongdoing in recent years. The
Alfred P. Murrah Building was bl own up on the anniversary
of one of the first, Waco, for which no one |ost even a
day's pay. Truth and accountability appear scarce. Wat
do we gain by going further down this road of distrust of
our denocratic institutions, as opposed to fostering public
confidence in their integrity by ensuring that justice is
done? This is not the tinme to abolish our Ethics in
Gover nnment Act.

The truth in this case is a Washi ngton secret. Sone
day, it will be widely known. In the interim those who
have a personal stake in the conspiracy remaining secret
will be winning their fight to keep the truth suppressed,
and with it, the truth of the loss of integrity of our

denocracy. But there is another secret in Washington. It
is that the public can learn what is wong with our
denocracy -- the first step in fixing it. W do not have

to go along with the cover-up because we have the power to
get the facts out.’®

The case of cover-up in the federal investigations
into M. Foster's death is not a partisan issue. It is not
about nmoney. And it is about nore than governnent
corruption. Exposing the truth in the Foster case wl|
shake America's confidence in the integrity of its
governnment and press, but the disease is worse than the
cure. Thomas Jefferson wote that the three branches
"shall be kept forever separate.” The Constitution was

38 See Endnote 34.
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designed to work today. Anericans have a right to know the
facts and to judge for thensel ves whether its separate
denocratic institutions have in fact accepted the
responsibilities that come with the public trust -- and
whet her our history has been taken from us.

Respectful ly submtted,

Patri ck Know t on
By Counsel
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